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MEMORANDUM and ORDER
RAGA, District Judge:

Plaintiffs, Richnmond Boro Gun Club, Inc., the National Rifle
Associ ation of America ("NRA"), the New York State Rifle and Pistol
Association, Inc., and six New York City residents identified
sinmply as "John Does | through VI," bring this action for
decl aratory judgnent and injunctive relief against the City of New
York and its Police Commi ssioner. At issue is New York City Local
Law 78 of 1991, which anmends the city's Adnministrative Code to
crimnalize the possession or transfer of certain "assault weapons”
and "amunition feeding devices" within the five boroughs. N Y.C
Admi ni strative Code, Ch. 1 section 10-131, and Ch. 3 section 10-301
et seq. (Supp. 1992).

Plaintiffs raise the followi ng federal and state |aw
challenges to the local law (1) it is preenpted by those federal



 aws and regul ati ons establishing the Civilian Marksnmanship
Program (2) it deprives themof lights to liberty and property

wi t hout due process, (3) it is preenpted by New York State |law, (4)
it is unconstitutionally vague, (5) it serves no rational purpose
and thus violates the Constitution's Due Process and Equa
Protection Clauses, and (6) it grants excessive rul emaking
authority to New York City's Police Comm ssioner in further
violation of the Due Process Clause. They further conplain (7)
that the Conmi ssioner has exercised his authority in an arbitrary
and caprici ous manner.

Plaintiffs initially sought a prelimnary injunction barring
enforcenent of Local Law 78. This application was referred to
Chi ef Magi strate Judge A. Sinon Chrein who, on April 16, 1992,
recommended that no injunction be entered. The court adopted this
recommendati on on May 29, 1992. |In the interim defendants noved
for summary judgnent. This nmotion was also referred to Chief
Magi strate Judge Chrein. On February 23, 1994, he filed his report
recommendi ng that the court grant defendants' notion. Plaintiffs
have filed objections to this report and defendants have responded.

This court has carefully reviewed all papers filed since the
inception of this case. [footnote 1] It holds that summary judgnent
is appropriately entered in favor of defendants on all federa
clains. Plaintiffs' state claimis disnissed for |ack of
i ndependent federal jurisdiction

Fact ual Background

On July 30, 1991, at the request of then-Mayor David W
Di nkins and with the support of then-Police Conmm ssioner Lee P
Brown as well as various other city officials, the New York City
Council enacted Local Law 78 prohibiting the possession or transfer
within New York City of "assault weapons" and certain amrunition
feeding devices. Adninistrative Code sections 10-303.1(a), 10-306,
10131(i)(6).

The rationale for the |egislation, which went into effect
January 11, 1992, is stated in its preanble:

Legislative intent. It is hereby declared and found by
the council that certain guns, comonly referred to as
sem automati c "assault weapons," are generally recognized as
particularly suitable for mlitary and not sporting purposes.
The council further finds and declares that amunition feeding
devi ces which are capable of holding nore than five rounds of
ammuni ti on and whi ch are capabl e of being used in assault
weapons are particularly suitable for mlitary and not
sporting purposes. The council further finds and decl ares
that because assault weapons and such anmunition feeding
devi ces pose a grave threat to |law enforcenent officers and to
the public, it is necessary to inpose restrictions on the
possessi on, sale and use of such weapons and anmuniti on
feeding devices. It is not, however, the council's intent to
pl ace additional restrictions on the possession, sale or use
of rifles and shotguns which are primarily designed and
i ntended for hunting, target practice or other legitimte



sports or recreational activities.

The ordi nance defines "assault weapons” to include these
itens:

(a) Any sem automatic centerfire or rinfire rifle or
sem automati ¢ shotgun whi ch has one or nore of the follow ng

features:

1. folding or telescoping stock or no stock

2. pistol grip that protrudes conspi cuously beneath the action
of the weapon;

3. bayonet nount;

4. Fl ash suppressor or threaded barrel designed to accommpdate

a flash suppressor;

5. barrel shroud;

6. grenade | auncher; or

7. nodifications of such features, or other features,
deternmined by rule of the conm ssioner to be particularly
suitable for mlitary and not sporting purposes. In addition
the comm ssioner shall, by rule, designate specific

sem automatic centerfire or rinfire rifles or sem automatic
shot guns, identified by make, nodel and/or manufacturer's
name, as within the definition of assault weapon, ff the
conmmi ssi oner determ ned that such weapons are particularly
suitable for military and not sporting purposes.

(b) Any shotgun with a revol ving-cylinder magazine.

(c) Any part, or combination of parts, designed or redesigned
or intended to readily convert a rifle or shotgun into an
assaul t weapon.

(d) "Assault weapon" shall not include any rifle or shotgun
nodi fied to render it permanently inoperative.

section 10-301(16).

The | aw provides for New York City's Police Conm ssioner to
promul gate a |ist of specific firearns that fall within the assault
weapon ban. section 10-301(16)(a)(7). Pursuant to this authority,
the Commi ssioner established a Firearns Review Committee conprised
of individuals within the Police Department with expertise in
firearns. Based on the recomendations of this Comrmittee, the
Conmi ssioner issued a |list of makes and nodels to be treated as
assault weapons.

Local Law 78 defines "ammunition feeding devices" as
"[ magazines, belts, feedstrips, druns or cups capabl e of being
attached to or utilized with firearms, rifles, shotguns or assault
weapons. " section 10-301(17). The | aw bans possessi on or
di sposition of any such feeding devices capable of holding nore
than five rounds of amunition if designed for use with a rifle or
shot gun, section 10-306, or capable of holding nore than seventeen
rounds of ammunition if designed for use with a handgun, section
10-131(i)(6).

The | aw makes any illegal possession or transfer of an assault
weapon or any of the proscribed ammunition feeding devices a



nm sdenmeanor puni shable as a first unaggravated of fense by

i mpri sonment of not nore than fifteen days and/or a fine of up to
$300. Subsequent of fenses are al so deened m sdeneanors, but expose
a defendant to inprisonnment of up to one year and/or a fine of up
to $6, 000. sections 10-303.1(b), 10-310. Possession or transfer of
amuni ti on feedi ng devices not designed for use with a handgun and
hol di ng nore than seventeen rounds of amunition is punishable by
a fine of not nore than $1000 and/or by inprisonment of not nore

t han one year. section 10-131(i)(14). The sanme conduct carries a
possi ble civil penalty of up to $1,000 for an unaggravated first
violation and up to $10,000 for each violation thereafter

sections 10-303.1(c), 10-131(i)(15).

Certain exceptions apply to the local |aw s prohibitions
agai nst assault weapons and specified ammunition feeding devices.
section 10-305. Most notably, the prohibitions do not apply to
state and city police or peace officers carrying such itens in the
| awf ul performance of their duties. section 10-305(c). Neither do
they apply to nenbers of the federal or state arned forces who are
authorized by law to carry these weapons. section 10-305(c) and
(d). The | aw does not, however, exenpt persons participating in
the federal governnent's Civilian Marksmanship Program section 10-
305(1).

Local Law 78 provides no "grandfather clause" protection for
those already in possession of the proscribed assault weapons or
ammuni ti on feeding devices. It did, however, grant those persons
hol di ng permits for such devices a grace period of ninety days from
the effective date of the law either to surrender themto the
appropriate authorities or lawmfully to renove them from New York
City. In January of 1992, the Police Comm ssioner notified al
permt holders that the deadline for conpliance was April 18, 1992.

Persons hol di ng assault weapons or proscribed ammunition
feedi ng devices without permt were expected to surrender these im
nmedi ately to authorities, but the |aw i muni zed t hose who conplied
with this provision from prosecution for unlawful possession.
sections 10-305(f), 10-131(16). Indeed, the option for such
vol untary surrender w thout prosecution remains avail able under the
law. 1d.

Di scussi on
.  Sunmary Judgnent

Summary judgnment is appropriate only when there are no genui ne
i ssues of material fact requiring resolution at trial and when it
can be said that the moving party is entitled to judgnent as a
matter of law. Fed. R Civ.P. 56(c); eg., Anderson v. Liberty Lob-
by, Inc., 477 U.S. 242, 247, 106 S.Ct.. 2505, 2509-10, 91 L.Ed.2d
202 (1986); Turtur v. Rothschild Registry Int'l Inc., 26 F.3d 304,
309 (2d Cir.1994). The novant bears the initial burden of
denonstrating the absence of any genuine issue of fact. Turtur v.
Rot hschild Registry Int'l Inc., 26 F.3d at 309. A party opposing
summary judgnent nust then conme forward with specific evidence
that, if credited, would support a verdict in its favor.
Mat sushita Elec. Indus. Co., Ltd, v. Zenith Radio Corp., 476 U.S.



574, 586-87, 106 S.Ct.. 1348, 1355-56, 89 L.Ed.2d 538 (1986). In
this case, the court finds that the evidence proffered by
plaintiffs in opposition to defendants' notion for summary judg-
ment, even if credited, is not sufficient to support the federa
chal l enges they raise to the enforcement of Local Law 78.

Il. Rationality of the Ordinance

Plaintiffs contend that Local Law 78 is irrational and
arbitrary and, therefore, violative of due process and equa
protection in that (1) it defines sem automatic rifles and shotguns
as assault weapons when, in fact, only automatic weapons are
accurately categorized as such; (2) it finds that sem autonmatic
weapons are suited for mlitary purposes when all arned services
rely only on automatic weapons; and (3) it serves no legitimte
governnent al purpose. The challenge is patently without nerit and
can be rejected as a matter of |aw

Plaintiffs first two argunments are disposed of easily. As the
federal Bureau OF Al cohol, Tobacco, and Firearns ("ATF") noted when
it banned the inportation of certain semiautomatic rifles in 1989,
al though "[t]rue assault rifles are selective fire weapons that
will firein a fully automatic node," certain semiautomatic rifles
are nevertheless also "often referred to as 'assault rifles,'
"assault-type rifles,"mlitary style rifles,' or 'paramlitary
rifles.'" Report and Recommendati on of the ATF Working Group on the
Importability of Certain Sem automatic Rifles 6 (1989) ("ATF
Report") (Exh. F to Defendants' Notice of Mdtion). This is because
certain sem automatic rifles are "versions of true selective fire
mlitary assault rifles.” 1d. Mdern mlitary rifles contain "a
vari ety of physical features and characteristics designed for
mlitary applications which distinguish[ ] [them fromtraditiona
sporting rifles. These mlitary features and characteristics
(other than selective fire) are carried over to the sem automatic
versions of the original military rifle." Id. In light of these
common features, it cannot be said that the City Council acted
irrationally in concluding that certain sem automatic rifles and
shot guns were nore suited to nmilitary rather than sporting
purposes. Neither can it be said that its decision to | abel such
arns as assault weapons was arbitrary.

Def endants al so easily explain the legitimte governnent al
pur pose behind Local Law 78: the pronotion of public safety. They
note the high density of New York City's popul ation and the
di sturbingly | arge nunmber of hom ci des annually caused by gunfire
within its borders. They subnit that the risk to public safety
i ncreases when persons are arnmed with weapons such as sem automatic
rifles or shotguns capable of firing | arge anounts of anmunition at
close range in a short period of tinme. Under such circunstances,
they contend that it was a rational exercise of the city's police
power to enact legislation restricting the possession of such
weapons within the city. The court agrees.

The promotion of public safety is "unquestionably at the core"
of a nunicipality's police power. See, e.g., Kelley v. Johnson
425 U. S. 238, 247, 96 S.Ct.. 1440, 1445-46, 47 L.Ed.2d 708 (1976).
Legi sl ati on enacted pursuant to this power is entitled to a strong



presunption of validity. Id. So long as a | aw does not infringe on
fundamental rights or discrimnate agai nst suspect classes, a court
must accord "wide |latitude"” to a legislature's judgnent as to the
circunmstances warranting exercise of a city's police power. See,
eg., City of New Ol eans v. Dukes, 427 U S. 297, 303, 96 S.Ct.
2513, 2517, 49 L.Ed.2d 511 (1976) ("[T]he judiciary nmay not sit as
a superlegislature to judge the wi sdom or desirability of

| egislative policy determnations. . . ."). Thus, the question for
this court is not whether New York City can "'establish' a 'genuine
public need'" for the chall enged ordi nance. Kelley v. Johnson, 425
U S at 247, 96 S.Ct.. at 1445-46. Rather it is whether plaintiffs
can denonstrate that there is "no rational connection between the
regulation ... and the pronotion of safety of persons and
property." Id. Indeed, to succeed on their constitutional clains,
plaintiffs nust denonstrate that the ordinance is "so irrationa
that it may be branded '"arbitrary.'" Id. at 248, 96 S.Ct.. at 1446.

Plaintiffs cannot neet this heavy burden. The rational link
bet ween public safety and a | aw proscribi ng possessi on of
sem automatic rifles and shotguns is so obvious that it would seem
to merit little serious discussion. But the court does note that
the record of proceedi ngs before the City Council prior to its
enact nent of Local Law 78 provides strong support for its action
For exanple, Manhattan District Attorney Robert M Mbrgenthau
rem nded the Council that, in 1991, the city had its highest
nunber of homi ci des-2, 250-of which 69% i nvol ved the use of a gun
Wil e nost of these homicides were commtted with handguns, M.
Mor gent hau nevert hel ess sounded this caution

The use of high-powered assault weapons is growi ng at an
alarmng rate. Drug dealers, organi zed crime and other gang
menbers covet them because they are powerful, have a rapid
firing mechanism are quick to reload and can be equi pped with
det achabl e magazi nes that carry 30 or nore rounds.

Heari ngs before the Comm on Public Safety of the New York City
Council, June 26, 1991 (Exh. E to Defendants' Notice of Mdtion).

The point was; echoed by Brooklyn District Attorney Charles J.
Hynes:

Assault weapons may not have out paced handguns as the weapons
of choice on Brooklyn streets, but they are of great concern
to my office because of the danger they pose to innocent

byst anders. Assault weapons can spray a crowd with up to 100
rounds of ammunition. Their bullets can penetrate stee
doors, as well as several walls and ceilings....

I d.

Joining his colleagues in urging the Council to take action
was Bronx District Attorney Robert T. Johnson

These mlitary-style weapons, designed for no other purpose
than to take human life as efficiently as possible, are
becom ng common on our streets. They are particularly
attractive to drug deal ers, who used themto increase their



firepower as well as ... to intim date each other and the com
munity at large. Last nonth, ny office executed a series of
search warrants ... into the operation of a major Bronx
narcotics ring. The raids netted sone 23 assorted firearns,

i ncl udi ng seven assault weapons of various types. The presence
of such lethal hardware in the hands of narcotics dealers and
other crinmnals poses a significant threat to the public
safety. It is also of grave concern to | aw enforcenent
personnel, who nore and nore often are finding thensel ves
outgunned as well as overburdened.

I d.

Not insignificantly, the Council was aware of the 1989 ATF ban
on the inportation of 48 specific nodels of sem autonmatic assault
rifles into the United States. This step was taken, at least in
part, because of "the grow ng problem presented by sem automatic
assault-type rifles and their use in crinme in the United States,"
particularly "the illicit drug trade." See Affidavit of then-ATF
Director Stephen E. Higgins paras. 6, 12 (Exh. D to Defendants'
Notice of Mdtion). The proliferation of such weapons was evi denced
by agency inportation statistics, which indicated that in 1985 and
1986 approxi mately 4,000 sem automatic assault-type rifles were
approved for inmportation into the United States. By 1987, that
figure had junped to approximately 39,000. By the third nonth of
1989, when ATF suspended inportations, the agency had applications
pending to inport over 111,000 assault-type rifles and outstanding
permits to inmport over 420,000 more. 1d. at para. 11. O course,
as Mayor Dinkins pointed out to the City Council, the federa
prohi biti on against the inportation of sem automatic assault rifles
did not affect donestic production of such weapons, which were
readily available to the public. See Hearings before Comm for
Public Safety of the New York City Council, June 26, 1991

Plaintiffs neverthel ess insist that the statistical and
anecdotal evidence presented to the City Council in support of the
| ocal |aw was flawed and overstated the risk to public safety from
the sem automatic rifles and shotguns proscribed by Local Law 78.
For exanple, plaintiffs note that certain studies cited to the
Council did not distinguish between fully automatic and
sem automati ¢ weapons or between sem autonmatic handguns and rifles.
Plaintiffs consider the latter om ssion particularly troubl esone
because nost honicides are still committed with handguns,
possession of which is not prohibited by the local law. They
further submit that certain of the shooting incidents involving
sem automatic rifles that were cited to the Council would have been
just as tragic in result if the perpetrator had been arned with a
di fferent weapon.

Even assum ng the correctness of plaintiffs' statistica
anal ysis, [footnote 2] they have not denpbnstrated that Local Law 78
is irrational. See generally Gun South, Inc. v. Brady, 877 F.2d
858, 866 (11th Cir.1989) (rejecting rationality challenge to
federal ban on inportation of semiautomatic rifles). Legislation
need not be supported by precise enpirical evidence to survive
rati onal scrutiny. See Vance v. Bradley, 440 U.S. 93, 110-111, 99
S.Ct.. 939, 949-50, 59 L.Ed.2d 171 (1979); Di sabled Anmerican



Veteran v. United States Dept of Veterans Affairs, 962 F.2d 136,
143 (2d Cir.1992). Indeed, the fact that weapons other than those
proscri bed by Local Law 78 al so pose risks to public safety is of
no constitutional inport. A "'statute is not invalid under the
Constitution because it m ght have gone farther than it did.""

City of New Oleans v. Dukes, 427 U S. at 305, 96 S.Ct.. at 2517-18
(quoting Katzenbach v. Mdrgan, 384 U. S. 641, 657, 86 S.Ct.. 1717,
1727, 16 L.Ed.2d 828 (1966)). Legislatures are free to attack
probl ems of public safety one step at a tine and in such order as

t hey deem appropriate. 1d. at 303, 96 S.Ct.. at 2516-17. At the
time Local Law 78 was enacted, various federal and New York State
statutes addressed automati c weapons and handguns. While sonme city
officials were of the view that this legislation was not strong
enough, it was certainly reasonable for the Council to focus its
attention on what it perceived to be an otherw se unaddressed
problem Plaintiffs have sinply failed to denonstrate that, on the
evi dence before it, the Council could not reasonably have believed
that the weapons proscribed in Local Law 78 presented a real and
growing risk to public safety. See Kadrmas v. Dickinson Public
School s, 487 U.S. 450, 463, 108 S. Ct.. 2481, 2490, 101 L.Ed.2d 399
(1988).

I ndeed, a nunber of other cities and states have enacted
| egi slation prohibiting the possession of senm automatic assault-
type rifles. See Robertson v. Denver, 874 P.2d 325, 335 (Col 0.1994)
(uphol di ng Denver ordi nance banni ng possessi on and di sposition of
sem automatic rifles and shotguns, but severing provision
pertaining to sem automatic pistols); Citizens for a Safer
Conmunity v. Rochester, 164 M sc.2d 822,.826, 627 N.Y.S.2d 193, 197
(Sup. Ct. Monroe Co. 1994) (finding portion of Rochester ordinance
crimnalizing sale and possession of sem automatic rifles or
shot guns capabl e of using ammunition feeding devices hol ding nore
than six rounds to be constitutional); Arnold v. Cleveland, 67 Chio
St.3d 35, 49, 616 N. E. 2d 163, 173 (1993) (holding Cl evel and
ordi nance prohibiting possession and sal e of "assault weapons,"
i ncludi ng sem automatic rifles and hotguns, [sic] to be reasonable
exercise of city's police power). Mdreover, in 1994, Congress
deci ded that sem automatic rifles and shotguns akin to those
proscri bed by Local Law 78 presented a sufficient risk to nationa
public safety that it enacted legislation limting their possession
and transfer. 18 U. S.C. section 921(a)(30)(B) (1988 & Supp. 1995).
The fact that New York City is not alone in limting the possession
of these weapons further undernmnes plaintiffs rationality
chal | enge.

The court recognizes that there is roomfor responsible public
debate on the subject of gun control. Certainly, persons with
strong views both for and agai nst such |egislation have actively
| obbi ed national and | ocal |awrakers for over twenty years. But
the nere fact that persons may hold different opinions on a subject
or that evidence can be marshalled in support of different views
does not nmke an ultimate | egislative choice between the two
positions "irrational" or "arbitrary." To the contrary: it is
preci sely when facts and policies are arguable that courts nust
defer to legislative judgnment. Vance v. Bradley, 440 U.S. at 112,
99 S.Ct.. at 960. Summary judgnment is entered in favor of
def endants on this claim



I1l. Federal Preenption

Plaintiffs ask this court to find Local Law 78 preenpted by
those federal |aws and regul ati ons establishing the Civilian
Mar ksmanshi p Program (" CMP")

The concept of federal preenption derives, of course, fromthe
Constitution's Supremacy Clause. U.S. Const. art. VI, cl. 2. The
signi ficance of the Clause was made by Chief Justice Marshall in
G bbons v. Ogden, 22 U.S. (9 Wheat.) 1, 6 L.Ed. 23 (1824): state
laws that "interfere with, or are contrary to the [ aws of Congress,
made in pursuance of the constitution” will not stand. 1d. at 211

Preci sely because the Supremacy Cl ause does afford Congress
"extraordinary power in a federalist system" courts do not readily
assune its exercise. See Gegory v. Ashcroft, 501 U S. 452, 460,
111 s. .. 2395, 2400-01, 115 L.Ed.2d 410 (1991). To the contrary,
the well-established presunption is against federal preenption of
local law unless a court is "absolutely certain" that such was
Congress's intent. Id. at 464, 111 S.Ct.. at 2402-03; Maryland v.
Loui siana, 451 U.S. 725, 746, 101 S.Ct.. 2114, 2128-29, 68 L.Ed.2d
576 (1981). Such certainty is particularly warranted when a
chal I enged | ocal | aw concerns public safety-since the proper
"assunption [is] that the historic police powers of the States were
not to be superseded by [federal |aw] unless that was the clear and
mani f est purpose of Congress." Rice v. Santa Fe El evator Corp., 331
U S. 218, 230, 67 S.Ct.. 1146, 1152, 91 L.Ed. 1447 (1947); accord
California v. ARC Anerica Corp., 490 U. S 93, 101, 109 S.C.. 1661
1665, 104 L.Ed.2d 86 (1989).

Congress's intent to preenpt |local |aw can be expressed in
various ways. Most plainly, it can be stated explicitly in a
federal statute. See, eg., lngersoll-Rand Co. v. MC endon, 498
U S. 133,138, 111 S. Ct.. 478, 482, 112 L.Ed.2d 474 (1990)

(di scussing explicit preenption provision of ERISA). It can also
be evidenced by a pervasive schene of federal regulation that

| eaves no room for any state or local role. See, eg., City of
Bur bank v. Lockheed Air Terminal, Inc., 411 U.S 624, 93 S.Ct..
1854, 36 L.Ed.2d 547 (1973) (finding FAA and EPA regul ation of
aircraft noise so pervasive as to exclude state and | oca

regul ation).

Plaintiffs concede that, in providing for the CMP, Congress
has nowhere used express | anguage to preenpt state and | ocal gun
control laws. Neither has it established a scheme of regulation so
conprehensive as to displace state and local |law. To the contrary,
conpliance with certain |ocal safety lawis expressly required
under the CMP. See, eg., 132 C.F.R sections 543.9(1)(d)(iii)(D);
543.17(g)(5) (ii); 543.17(g)(5)(v); 543.21(a)(2); 543.22(a)(i),

(ii). (1994). Instead, plaintiffs urge preenption on the ground
that Local Law 78 conflicts with the federal |aws and regul ations
pertaining to the CWw

Courts have recogni zed that local law is appropriately
preenmpted "to the extent that it actually conflicts with federa
law. " Pacific Gas & Elec. Co. v. State Energy Resources



Conservation & Dev. Commin, 461 U.S. 190, 204, 103 S.Ct.. 1713,
1722, 75 L.Ed.2d 762 (1983). Such a conflict, however, nust be
real; it will not be "inplied." Penn Dairies, Inc. v MIk Contro
Commin, 318 U. S. 261, 275, 63 S.Ct.. 617, 623-24, 87 L.Ed. 748
(1943). Thus, for a conflict between federal and local laws to
warrant preenption, "'conpliance with both federal and state

regul ations'" nmust be "'a physical inpossibility,'" Pacific Gas &
Elec. Co. v. State Energy Resources Conservation & Dev. Commi n,
supra (quoting Florida Linme & Avocado Growers, Inc. v. Paul, 373

U S. 132, 142-43, 83 S.Ct.. 1210, 1217-18, 10 L.Ed.2d 248 (1963)),
or conpliance with the Iocal |law nust stand "'as an obstacle to the
acconpl i shnment and execution of the full purposes and objectives of
Congress,'" id, (quoting Hi nes v. Davidowitz, 312 U S. 52, 67, 61
S.Ct.. 399, 404, 85 L.Ed. 581 (1941)). The key question is whether
t he consequences of conplying with the local |aw "sufficiently
injure the objectives of the federal programto require
nonrecognition." MCarty v. MCarty, 453 U. S. 210, 232, 101 S.Ct.
2728, 2741, 69 L.Ed.2d .589 (1981) (quoting Hisquierdo v.

Hi squi erdo, 439 U S. 572, 583, 99 S.Ct.. 802, 809, 59 L.Ed.2d 1
(1979)) .

In order to determ ne whether there is such a conflict between
the CMP and Local Law 78, this court nust exam ne both the
obj ectives of this federal program and the statutes and regul ati ons
pertaining to it. The CMP was established by Congress in 1904 to
fam liarize young nen with the use of firearms and to develop their
proficiency should they ever be called to duty in the arnmed forces.
See Senate Report No. 1852, 58th Cong.2d Session (1904) (endorsing
recommendati on of the National Board for the Pronmption of Rifle
Practice that it "qualify[] as finished marksnmen those individuals
who may be called upon to serve in time of war . . .") Fromtine
to time, critics have questioned the continuing need for the pro-
gram particularly as mlitary technol ogy grows nore sophisticated.
Nevert hel ess, Congress has continued to support the CMP. This
court nust respect its judgnent that the program has a place in the
country's larger defense plan. [footnote 3]

To pronote civilian marksmanshi p proficiency, Congress has
aut horized the President to "detail a conmi ssioned officer of the
Armmy or of the Marine Corps as director of civilian marksmanship to
serve under the direction of the Secretary of the Arnmy." 10 U S.C
section 4307 (1988). The Secretary of the Arny is in turn directed
to provide, anong other things, for (1) the operation and nuain-
tenance of rifle ranges; (2) the instruction of citizens in
mar ksmanshi p; (3) the pronotion of practice in the use of rifled
arms, as well as "the maintenance and managenment of matches or
conpetition in the use of those arnms and the issue without cost, of
the arnms, ammunition, targets and other supplies and appliances
necessary for those purposes”; (4) the award of prizes to
conpetitors; (5) the |oan or sale of various weapons, including
"caliber .30 rifles" to approved gun clubs; and (6) the sale of
surplus M1 Garand rifles to citizens over 18 who are nenbers of
approved gun clubs. 10 U.S.C. section 4308(1)-(6) (1988 &
Supp. 1995).

32 CF.R section 621.2 (1994) establishes the requirenents
for the sale of surplus weapons to civilians presumably including



the sale of the M1 Garand rifles referred to in section 4308(6).

It states that such sales "will be linmted to quantities ... which
aut hori zed
purchased can put to their own use. It is not intended that

property be sold under the provisions of this section for the
purpose or [sic] resale or other disposition." section 621.2(a)(3).

Ot her regulations inplenmenting the CVMP are found at 32 C.F.R
section 543.1 et seq. (1994). Pursuant thereto, |ocal shooting
clubs, such as plaintiff R chmond Boro Gun Club, are approved for
participation in the programby the Director of Civilian
Mar ksmanship. 32 C.F.R section 543.9. Approval wll not be
granted if any adult club nenber has been convicted of or has
charges pendi ng against himfor any "violation of Federal, State,
or local regulations.” 32 CF.R section 543.9(1)(d)(iii)(D).
Approved clubs may receive nmarksmanship materials subject to
availability. 32 C.F.R section 543.10(a). Based on the nunber of
menbers, clubs can al so be | oaned certain caliber .22 and caliber
.30 rifles. 32 C.F.R section 543.10(b) and (d). Richnond Boro Gun
Club has received a nunber of weapons fromthe federal governnent
pursuant to these regul ations.

Responsi bility for any government-issued property rests with
club officers. 32 C.F.R section 543.17(a). Weapons supplied by the
governnment may, however, be issued to the custody of individua
adult nmenmbers who can provide the security required by regul ation.
32 CF.R section 543.17(g)(3). The pertinent security regulation
states that "[a]rnms nay be stored in the hones of the club
custodi an and of individual nenbers” so long as they are not in
view and are kept in a | ocked container as specified. 32 C.F.R
section 543.17(g)(5)(ii) (enphasis added). 'There is, however, a
further mandate that "[s]torag[e] will in addition, conformto
| ocal ordinances and regulations, if any." 32 C.F.R section
543.17(g)(5)(v). As is apparent, the regulation only permts and
does not require that governnent issued arns be stored in private

homes. |Indeed, the regulation states that "[s]torage at a nmilitary
or law enforcenment facility i s encouraged when deened feasible by
the club.™”

Participating clubs "must conduct an active rifle marksmanship
training program (firing and nonfiring) for a reasonably pernanent
menbership for at |east nine nonths each year." 32 C.F.R section
543-13. At | east once a year, each club nenber nust fire arifle
course prescribed by the Director of Civilian Marksmanshi p. 32
C.F. R section 543.14(a). The regulations do not require this
course to be conpleted at any particular site. Although private
ranges can be used, the regul ations also contenplate that approved
club nenbers will be pernmitted to practice marksmanship on mlitary
bases "subject to | ocal range regulations,” 32 C.F.R sections
543.21(a)(2), and in "conpliance with | ocal safety and other
regulations.” 32 C.F.R section 543.22(a)(1)(ii). [footnote 4]

By statute, the Secretary of the Arny is required to conduct
annual marksmanshi p conpetitions called the National Matches. 10
U S.C. section 4312. These are generally held at Canp Perry, Ohio.
32 CF.R section 544.9. A host of regul ations prescribe the
policies and for the National Matches. These same policies and



procedures apply to other conpetitive natches, which are perm ssive
rat her than mandated. For exanple, they apply to any Matches
"established" by the armed services in which civilians may par-
ticipate." 32 C.F.R section 544.4(c). Simlarly, civilian clubs
"may conduct simlar matches in conjunction with NRA Regional and
St at e Chanpi onshi ps" with the approval of the Director of Civilian
Mar ksmanshi p. 32 C.F.R section 544.4(d) (enphasis added). Both

t he mandated Nati onal Matches and any discretionary |ocal natches
are recogni zed as "part of the CVMP" and "are intended to pronote
the national defense." 32 C.F.R section 544.4(b).

The regul ations applicable to the National Mtches (and any
ot hers conduct ed pursuant to the CMP) provide for various
conpetitive categories, sone of which plainly pertain only to
i ndividuals directly associated with the mlitary, such as (1)
regul ar service nenbers, (2) menbers of the reserve branches, (3)
menbers of the National Guard, and (4) individuals enrolled in the
service academes or an ROTC unit. 32 C.F.R section 544.34(a)-(d).
Anot her conpetitive category applies to police officers. 32 C.F. R
section 544.34(e). There are two conpetitive categories for
civilians, one for persons under 20 years of age, the other for
persons 20 or older. 32 C.F.R section 544.34(f)-(g). it is
presumably in these that CMP nmenbers woul d nobst often participate.

The arns to be used in the National Matches and any other
conpetitions governed by the applicable regulations are
specifically set forth: (1) a USrifle, caliber .30 ML as issued by
the Arny or a conmercial rifle of the same type and caliber; (2) a
USrifle, caliber 7.62mm ML4 series or a comercial rifle of the
same type and caliber; (3) a USrifle, caliber 5. 56mm ML6 series or
a commercial equivalent; and (4) a US pistol, caliber .45ML911 or
ML911A1l or a conmercial equivalent. 32 C.F.R section 544.52(a)-

(d).

In urging this court to find Local Law 78 preenpted by the
federal |aws and regul ations just outlined, plaintiffs enphasize
t hat deci sions pertaining to the proper defense of this country
rest exclusively with the national governnment and cannot be inpeded
by the states. This is obvious. What is not so plain, however, is
plaintiffs' contention that the enforcenment of Local Law 78 will in
any way hinder that part of the national defense strategy
represented by the CWP

Plaintiffs attenpt to identify a conflict in the fact that
Ri chmond Boro Gun Club has al ready been issued various rifles
pursuant to the above-referenced CMP regul ati ons while Local Law 78
prohi bits the continued possession of these weapons. Sinmilarly,
they complain that club nmenbers either have bought or w sh to buy
M1 Garand rifles fromthe government, which conduct is also
violative of the local law. Plaintiffs are mstaken in their
anal ysi s.

Local Law 78 does not prohibit city residents fromreceiving
CWMP-issued rifles nor from purchasing M1 Garand rifles. It re-
quires only that they store and use these weapons outside city
limts. Nothing in the applicable federal |aws or regulations re-
quires a CVP club or its nenbers to store or practice with these



rifles in New York City or at any particular site. Plaintiffs rea
conplaint then is not conflict between federal and |ocal |aw but
personal inconvenience, since they are barred from keepi ng assaul t
weapons in their homes and frompracticing with themat their
club's Staten Island rifle range. But such inconvenience is of no
| egal inport. Hone storage of governnent-issued weapon is only
permtted under federal regulation; it is not mandated. 32 C F.R
section 543.17(g)(5)(ii). The only storage site actively
"encouraged" by federal regulation is storage at mlitary or police
facilities. 32 C.F.R section 543.17(g)(5)(vi). Since such storage
woul d necessarily require civilians to travel at |east sone

di stance fromtheir hones to gain access to their rifles, and since
such access mght further be Iimted by the hours when such
facilities are open to the public, it necessarily follows that no
link exists between the federal interest in promoting civilian

mar ksmanshi p and the site where persons store their weapons.
Simlarly, since federal |aw does not require CVMP clubs to maintain
their own ranges, the fact that plaintiffs will not be able to use
assault rifles on their Staten Island range but will have to use
some other facility does not evidence a conflict requiring
preenpti on.

Plaintiffs cite as a further conflict New York City's ban on
three rifles-the M, ML4, and ML6-specifically prescribed by
federal regulation for use in CMP matches. 32 C.F. R section
544.52(a)-(c). Here again, there is no real conflict. Local Law 78
does not prohibit city residents fromusing such weapons in CWP
mat ches. It sinply stands as a practical bar to any such matches
being held in New York City and to city residents practicing with
ML, ML4, or M6 rifles within the five boroughs. The applicable
federal |aws and regul ati ons nowhere require that any CMP mat ches
be held in New York City. Indeed, they do not specifically require
that any CMP nmatches be held other than the National Matches at
Canp Perry, Chio. The regulations, nerely provide that regiona
and state CVMP matches may be held in conjunction with NRA
chanpi onships. 31 C.F.R section 544.4(d). The court is convinced
that the federal interest in pronoting civilian marksmanship does
not depend on conpetitive matches being held in New York City. Thus
Local Law 78's prohibition against possession of ML, M4, and ML6
rifles within the city is not in conflict with the CWw

Those plaintiffs who have purchased M1 Garand rifles fromthe
federal governnent claimthat they cannot possibly conply with both
federal and local law since, at the tinme of acquisition, they
signed a sworn statenent that they were acquiring the weapon for
personal use and not for resale or disposition. 32 C.F.R section
621.2(a)(3). They submit that it is inmpossible for themto dispose
of these guns and bring thenselves into conpliance with Local Law
78 wi thout thereby violating federal regulations. |In fact,
plaintiffs could conply with both federal and l|ocal |aw by either
returning their Garand rifles to the federal government or by
storing themout of New York City. The federal governnent's
obvi ous concerns that Garand rifles not be acquired for resale or
transfer to unauthorized persons is in no way undermn ned by Loca
Law 78.

As noted at the outset the primary objective of the CMP is the



pronmoti on of marksmanship skills anong civilians who may, be called
upon to serve in the arned forces in tine of war. Nothing in the
record indicates that the devel opment of accurate marksmanship is
dependent upon the exclusive use of sem automati c weapons or
ammunition firing devices that store | arge nunbers of rounds.
Civilian marksmanship can thus still be practiced by plaintiffs
within New York City in a real and nmeani ngful way so |long as they
do not use proscribed weapons. To the extent plaintiffs do wish to
use assault weapons, whether to conplete their annual CMP
certification or to prepare for or participate in certain
conpetitive matches, their continued ability to do so outside New
York City suffices to ensure that the federal goals of the CMP and
the public safety concerns of Local Law 78 can both be realized

wi t hout conflict.

Summary judgment is entered in favor of defendants on
plaintiffs' claimof federal preenption

I V. Vagueness

Plaintiffs contend that the definition of "assault weapon” in
Local Law 78 is so vague on its face as to deny due process.

It is a basic principle of due process that an enactnent is
void for vagueness if its prohibitions are not clearly defined.
Grayned v. City of Rockford, 408 U S. 104, 108, 92 S. C.. 2294,
2298, 33 L.Ed.2d 222 (1972). The concern ani mati ng the vagueness
doctrine is two-fold: (1) does the law give "a person of ordinary
intelligence a reasonable opportunity to know what is prohibited,
so that he may act accordingly"; and (2) does the |aw provide
reasonabl e standard to | aw enforcenent authorities to ensure
agai nst arbitrary and discrimnatory application. 1d. at 108-09,
92 S.Ct. at 2298-99. A law is not inperm ssibly vague sinply
because it "'requires a person to conform his conduct to an
i mpreci se but conprehensi ble normative standard.'" Village of
Hof f man Estates v. Flipside, Hoffrman Estates, Inc., 455 U S. 489,
495 n. 7, 102 S.Ct.. 1186, 1191 n. 7, 71 L.Ed.2d 362 (1982)
(quoting Coates v. City of Cincinnati, 402 U S. 611, 614, 91 S. C.
1686, 1688, 29 L.Ed.2d 214 (1971)). What due process will not
tolerate is a | aw specifies "' no standard of conduct ... at all.""
I d.

As plaintiffs concede, Local Law 78 inplicates no
constitutionally protected conduct. As a result, their facia
vagueness chal | enge can succeed "only if they denobnstrate that the
law is inperm ssibly vague in all of its applications.” Village of
Hof f man Estates v. Flipside, Hoffrman Estates, Inc., 455 U S. at
495, 497, 102 S.CL at 1191-92, 1193 (enphasis added); United States
v. Schnei derman, 968 F.2d 1564, 1568 (2d Cir. 1992), cert. deni ed,

- US -, 113 S. Ct.. 1283, 122 L.Ed.2d 676 (1993); Brache v. County
of Westchester, 658 F.2d 47, 50 (2d Cir.1981). As long as the |aw
clearly enconpasses | east sone core of conduct in which plaintiffs
engage, a court will not entertain a vagueness challenge to other
conduct, whether real or hypothetical, by plaintiffs or others.
Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455
U S. at 495, 501-02, 102 S.Ct.. at 1191-92, 1194-95; Brache v.
County of Westchester, 658 F.2d at 51-54.



Plaintiffs have failed to frame their attack in light of this

standard. |Instead, they hypothesize sonme anbi guous application for
each factor used by New York City to identify the sem autonmatic
rifles and shotguns that will be deened assault weapons under Loca

Law 78. But such conjectures hardly suffice to establish vagueness
in all applications of the |aw.

For exanple, plaintiffs conplain that defining assault weapons
to include rifles or shotguns with a "folding or tel escoping stock
or no stock"™ is vague because sone person mght unwittingly violate
the aw by renoving a stock for a brief period to clean or
transport a weapon. This possibility ignores the "core" category
of weapons within this factor that are clearly intended to be the
focus of the legislation: those either equipped with folding stocks
or with permanentl|ly-renoved stocks. The governnental concern is
that such weapons can be discharged in a way that is characteristic
of military and not sporting weapons. Since persons have plain
notice of the applicability of the law to this core group of
weapons, there is no facial vagueness in this factor

Plaintiffs further conplain that defining an assault weapon by
reference to "a pistol grip that protrudes conspi cuously beneath
the action of the weapon" is inpermssibly vague because it is
uncl ear what is neant by "conspicuously." The argunent is
di si ngenuous. As is nmade plain in the earlier-cited ATF Report
prepared in connection with that agency's ban on the inportation of
assault weapons, mpost sporting firearnms "enploy a nore traditiona
pistol grip built into the wist of the stock of the firearm" ATF
Report at 7 (enphasis added). By contrast, "[t]he vast mgjority of
mlitary firearns enploy a well-defined pistol grip that protrudes
conspi cuously beneath the action of the weapon." Id. (enphasis
added). The latter design is favored in mlitary weapons because
it aids in "one-handed firing" at hip level, a technique sonetines
required in conmbat, but "not usually enployed in hunting or
conpetitive target conpetitions" where a firearmis held with two
hands and fired at shoulder level. 1d. Although plaintiffs argue
that any rifle can be shot with one hand and at hip level, that is
hardly the point. This factor aims to identify those rifles whose
pi stol grips are designed to make such spray firing fromthe hip
particularly easy. Even a cursory review of the photographs
submtted by the parties denpbnstrates that a sufficient nunber of
assault rifles are so plainly equipped with grips that protrude
conspi cuously that it cannot be said that the factor is vague in
all applications. |Indeed, the court notes that Congress itself
chose the very sane fornulation as a defining termfor assault
weapons in federal legislation. 18 U.S.C. section
921(a)(30)(B)(ii).

Plaintiffs submt that defining weapons with reference to
features such as a "bayonet nount," "a flash suppressor or threaded
barrel designed to accommpdate a flash suppressor,” a "barre
shroud, " or a "grenade | auncher" viol ates due process because a
host of itens exist that, although not specifically intended to
serve these purposes could arguably do so, thereby subjecting an
unsuspecting gun owner to crimnal liability. This argument,
however, defeats itself. As already noted, when a statute is



chal | enged for facial vagueness, the issue is not whether
plaintiffs can posit sonme application not clearly defined by the

| egislation. The issue is whether all applications are

i nperm ssi bly vague. Certainly, there is no vagueness when the
statute is applied to firearns advertised to include parts
identified as bayonet nmounts, flash suppressors, barrel shrouds, or
grenade | aunchers.

Finally, plaintiffs conplain that Local Law 78 is
i mperm ssibly vague in defining as an assault weapon "[a] ny part,
or conbination of parts, designed or redesigned or intended to
readily convert a rifle or shotgun into an assault weapon." They
submt that a rifle manufacturer's intent in designing a gun may
not easily be discernable fromthe nere appearance of a weapon

The Suprene Court has, however, already rejected vagueness
challenges to simlar |anguage in other statutes. 1In Village of
Hof f man Estates v. Flipside, Hoffrman Estates Inc., supra, the Court
uphel d a |l ocal ordinance requiring businesses to obtain licenses if

they sold itens "designed or marketed for use with illegal cannabis
or drugs." The "designed" standard was held to enconpass "at | east
an itemthat is principally used with illegal drugs by virtue of

its objective features." 455 U.S. at 501, 102 S.Ct.. at 1195.

Al t hough application of this standard m ght, in sone cases, be
anbi guous, it was sufficient to cover "at |east sonme of the itens"
sold by Flipside and, thus, to preclude a facial vagueness
challenge. Simlarly, the vagueness challenge to the "narketed"
standard was rejected in light of the inplicit scienter element,
"since a retailer could scarcely '"market' itens 'for' a particular
use without intending that use.' Id. at 502, 102 S.Ct.. at 1195.
See al so Posters 'N Things, Ltd. v. United States, - US. -, 114
S.Ct.. 1747, 1750, 128 L.Ed.2d 539 (1994) (upholding federa
statute that defined drug paraphernalia as item"primarily

i ntended, for use" or "designed for use" with controlled

subst ances, although holding that neither standard required proof
of scienter).

Applying the sanme analysis to this case, this court is
per suaded from many of the subm tted adverti sements for
sem automatic rifles that the objective features of at |east sone
of these firearns clearly bring themw thin the "designed" standard
of Local Law 78. Whether the "intended to convert" standard does
or does not require proof of scienter is a question that can be
left for the New York courts. The, fact renmains that plaintiffs
have failed to show that all applications of Local Law 78 are
unconstitutionally vague.

V. Due Process

Plaintiffs claimthat New York State |law creates a liberty and
property interest in the people to bear arns See N Y.Civ.Rights
Law, art. 2, section 4 (MKinney 1992); N.Y.Gen. Min Law, art. 6,
section 139-d (Mkinney 1989); N.Y.Penal Law, arts. 265, 400
(McKi nney 1987). |Insofar as Local Law 78 deprives themof this
interest, they assert it violates the due process guaranteed by the
Fourteenth Amendment. The court assunes that plaintiffs invoke
procedural due process since violations of state | aw generally do



not give rise to substantive due process clainms. See Winer v.
Anmen, 870 F.2d 1400, 1405-06 (8th Cir.1989).

In fact, it is far fromclear that the state |laws cited by
plaintiffs do create a liberty or property interest in possessing
sem automati ¢ weapons. Plaintiffs' argunent in this respect
depends largely on their pendent claimof state |aw preenption.

For the reasons stated by Chief Magistrate Judge Chrein in his
report, the nmerits of this claimare dubious at best. If they were
presented to New York's highest court and rejected, there would be
no basis for a federal due process. See Board of Regents v. Roth,
408 U.S. 564, 92 S.Ct.. 2701, 33 L.Ed.2d 648 (1971) (existence of
liberty or property right entitled to protection of procedural due
process depends on right being recogni zed under state |aw); accord
Kentucky Dep't of Corrections v. Thonpson, 490 U. S. 454, 109 S.Ct..
1904, 104 L.Ed.2d 506 (1989); West Farns Assocs. v. State Traffic
Conmin, 951 F.2d 469 (2d Cir.1991).

VWhen a federal constitutional claimis so dependent upon the
interpretation of an uncertain state statutory schenme, and when | aw
is susceptible to an interpretation that could avoid or nmodify the
constitutional claim a federal court will, in the interests of
comty and federalism abstain fromexercising its jurisdiction to
afford the parties an opportunity to seek resolution of the state
| aw question in the local forum Railroad Cormin v. Pullnmn Co.,
312 U. S. 496, 501, 61 S.Ct.. 643, 645-46, 85 L.Ed. 971 (1941); see
e.g., New York Metro. Food Council v. McGuire, 6 F.3d 75, 77 (2d
Cir. 1993).

In this case, the court need not sinply abstain from hearing
plainti ffs' procedural due process claim Assum ng arguendo that
sonme |liberty or property right is here at stake, plaintiffs have
totally failed to denpnstrate that they have been deni ed appro-
priate procedural safeguards. Wen |egislative as opposed to
adm nistrative action is at issue, the only procedure required by
the Constitution is judicial review. See Bowes v. WIIlingham 321
U S. 503, 519-20, 64 S.Ct.. 641, 649-50, 88 L.Ed. 892 (1944);
accord Interport Pilots Agency, Inc., v. Samrs, 14 F.3d 133, 142
(2dCir.1994). Since New York courts are avail able to hear
decl aratory judgnent actions challenging the legality of rmunicipa
ordi nances in light of the state constitution and | aws,
N.Y.Civ.P. Law section 3017 (1991); eg., Jancyn Manuf. Corp. v.
County of Suffolk, 71 N Y.2d 91, 95, 524 N.Y.S.2d 8, 9, 518 N.E. 2d
903, 903-04 (1987); Sonmar, Inc. v. City of New York, 43 N.Y.2d
253, 267-68, 401 N.Y.S.2d 173, 176, 372 N.E. 2d 9, 11-12 (1977),
plaintiffs' procedural due process challenge nmust be rejected as a
matter of |aw and summary judgnent entered in favor of defendants.

VI . Del egati on of Rul e-Maki ng Powers to Police Comm ssioner

Plaintiffs claimthat Local Law 78's del egation of rul e-nmaking
authority to the Police Conm ssioner violates the Fourteenth
Amendnent's Due Process Clause. They further contend that the
Conmmi ssi oner has exercised this authority in an arbitrary and
capricious manner in further violation of due process.

The latter claimis based on plaintiffs' argunent that no one-



whet her the City Council or the Police Comm ssioner-could ration-
ally categorize any semautomatic rifle or shotgun as an assault
weapon suitable for mlitary purposes since no arnmed forces use
such weapons. The court has already rejected this rationality
challenge to Local Law 78 generally. For the sane reasons, it
rejects the argunent as made nore specifically against the Police
Conmmi ssi oner's exercise of rule-making authority under the | aw

Plaintiffs' delegation challenge sinply fails to state a
cogni zable federal claim Article I, section 1 of the Constitution
states that "[a]ll legislative Powers herein granted shall be
vested in a Congress of the United States.” M ndful of the
Constitution's separation of powers anmong the branches of the
federal governnent, the Suprene Court has derived fromthe quoted
| anguage a "non-del egati on doctrine" prohibiting Congress from
tmsferring its legislative powers to other governnmental branches.
See Mstretta v. United States, 488 U. S. 361, 371, 109 S.C.. 647,
654, 102 L.Ed.2d 714 (1989); United States v. Pitera, 795 F. Supp
546, 560 (E.D.N.Y.1992). But nothing in the federal Constitution
speaks to the delegation of |egislative powers by state and | oca
governnments. Any such claimnust be based on state |law. See
Friedman v. Beanme, 558 F.2d 1107, 1111 (2d Cir.1977). Since
plaintiffs invoke only the Fourteenth Amendment in support of this
claim judgnent is entered in favor of defendants.

VII. State Law Preenption

Plaintiffs claimthat Local Law 78 is preenpted by New York
State law, specifically NY.Civ.Rights Law, art. 2, section 4; and
N. Y. Gen. Mun. Law, art. 6, section B9-d; N.Y.Penal Law, arts. 265,
400. This court, having granted judgnment in favor of defendants on
all federal clains, declines to exercise pendent jurisdiction over
this state | aw question. United Mne Workers v. G bbs, 383 U S.
715, 726, 86 S.Ct.. 1130, 1139, 16 L.Ed.2d 218 (1966); Gelles v.
TDA Indus., Inc., 44 F.3d 102, 106 (2d Cir.1994).

Concl usi on

The court rejects as a matter of law plaintiffs' challenge to
the rationality of Local Law 78 and to the Police Comm ssioner's

exercise of rule-making authority under that law. It further
rejects as a matter of law plaintiffs' claimthat the local lawis
facially vague in all its applications and their claimthat the | aw
is preenpted by federal |laws and regul ations pertaining to the
Civilian Marksmanship Program It finds that plaintiffs have

failed to state a federal claimfor denial of procedural due
process or for inperm ssible delegation of |egislative powers.
Accordingly, summary judgnent is entered in favor of defendants on
all federal clainms. The sole remaining claimalleging state | aw
preenption of Local Law 78-is dism ssed for |ack of independent
federal jurisdiction.

SO ORDERED
FOOTNOTES

1. In addition to the parties' submissions. three briefs were filed



by amci: (1) the Federation of New York State Rifle -and Pisto
Clubs, Inc., supporting plaintiffs; (2) the Center to Prevent
Handgun Vi ol ence, the Police Conference of New York Inc., the
Metropolitan Police Conference of New York State Inc., the New York
State Association of Chiefs of Police, Inc., the Detectives
Endownent Associ ation. the Captains Endowrent Association, the
Li eut enants Benevol ent Associ ati on, the Sergeants Benevol ent
Associ ation, and the New York City Transit PBA, supporting
defendants; and (3) twelve individuals (Charles E. Schuner, Gary L.
Ackerman, Eliot L. Engel, Floyd H Flake, Thomas J. Manton, Maj or
R. Omens, Charles B. Rangel, James H. Scheuer, Jose E. Serrano,
Edol phus Towns, Stephen J. Solarz, and Ted Weiss) then serving as
Representatives to the United States Congress for various districts
in New York City, in further support of defendants.

The United States Attorney declined the court's invitation to
file any papers on behalf of the United States governnent or any
branch or agency thereof.

2. Although plaintiffs submt that the Iink between seni automatic
assault rifles and crine is nore specul ative than real, the nost
cursory research calls this conclusion into question by confirm ng
the frequency with which sem automatic rifles figure in federa
crimnal cases. See, e.g., United States v. Wbb, 49 F.3d 636, 637
(10th Cir.1995) (defendant convicted of possession of 142 culti-
vated nmarijuana plants and .22 caliber semautomatic rifle with
homenmade silencer); United States v. Garrett, 45 F.3d 1135, 1136
(7th Cir.) (sem automatic sawed-off assault rifle used to protect
drug enterprise), cert. denied, - U S -, 115 S.Ct.. 2015, 131

L. Ed. 2d 1013 (1995); United States v. Janes, 40 F.3d 850, 857 (7th
Cir. 1994) (loaded Luger [sic] .44 caliber sem automatic rifle
found during raid on cocaine and heroin traffickers), cert. denied,
- US -, 115 S. Ct.. 948, 130 L.Ed.2d 891 (1995), and cert. denied,
- US -, 115 S. Ct.. 1160, 130 L.Ed.2d 11 16 (1995); United States
v. Lopez, 37 F.3d 565, 567 (9th Cir. 1994) (loaded AK-47 assault
rifle discovered in trash can during arrest of heroin traffickers),
cert. denied, - US -, 115 S. C.. 2246, 132 L.Ed.2d 254 (1995);
United States v. Arocena, 778 F.2d 943, 948 (2d Cir.1985) (terror-
ist convicted of first degree nmurder and two conspiracies to nurder
di pl omats used two AR-15 rifles), cert. denied, 475 U S. 1053, 106
S.Ct. 1281, 89 L.Ed.2d 588 (1986).

3. In fiscal year 1994, the CMP was allocated $2.48 nmillion. The
total defense budget that year exceeded $250 billion. Budget of
the United States Governnent, Fiscal Year 1996 (U.S. Governnent
Printing O fice) (reporting 1994 actual anount).

4. Plaintiffs point out that such mlitary facilities as exist
within New York City, for exanple, Fort Ham |ton, do not have
firing ranges. That, however may say nore about the proper concern
even the organi zed arnmed forces have for firing rifles in an urban
area than it does about the propriety of preenpting Local Law 78.



