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THE PEOPLE OF THE STATE OF NEW YORK, Respondent,
V.
LLOYD ANDERSON, Appel | ant.
First Departnment, Novenber 18, ]932.

Crimes -- possession of pistol or revolver wthout |icense --
evi dence establishes that pistol, about size and appearance of
ordi nary fountain pen, constitutes "pistol, revolver or other
firearm" within nmeaning of Penal Law, 0O 1897, subd. 4 --
conviction affirnmed.

A pistol, about the size and appearance of an ordinary
fountain pen, nade of heavy netal and equi pped with a device to hr
snapped |like a trigger, and capable of discharging cartridges which
will travel a distance of eight hundred or nine hundred feet and
penetrating, at a distance of about sixteen or eighteen inches, to
the rear of a board, about three-fourths of an inch thick
constitutes a "pistol, revolver, or other firearm" within the
meani ng of subdivision 4 of section 1897 of the Penal Law.

Accordingly, an indictnment, which charges the defendant with
having in his possession "a certain pistol and a certain revol ver,
each of the sane being of a size which m ght be then and there
conceal ed upon the person,” is sufficient to cover the instrunent
in question, and the judgnent convicting the defendant should be
af firmed.

APPEAL by the defendant from a judgnent of the Court of
General Sessions of the County of New York, rendered against himon
the 28th day of March, 1932.

Clyde Dart of counsel [Leroy Canpbell, attorney], for the
appel | ant .

John C. McDernott, Assistant District Attorney, of counse
[Thomas C. T. Crain, District Attorney], for the respondent.

MARTI N, J. The defendant was indicted pursuant to section 1897
of the Penal Law for the crine of crimnally having and possessing
a firearm in that on the 29th day of January, 1932, he had in his
possession without a witten license therefor a certain revol ver
and pistol of a size that m ght be conceal ed upon his person

In addition to admtting a previous conviction for a felony,
the defendant admitted the possession of the instrunment in question
and that he did not have a witten license to carry a pistol
I nasnmuch as the court ruled that the instrument was a pistol there
were no questions of fact for the jury to decide. Under the
indictment the only offense for which the defendant coul d have been
convicted was the possession of a pistol or revolver wthout a
written license therefor, as provided by subdivision 4 of section



1897 of the Penal Law. (See Laws of 1921, chap. 297, andg. said
statute.)

The record is not entirely clear in its description of the
all eged pistol. It having been received in evidence, an
exam nation thereof is possible. It is about the size and has the
appearance of an ordinary fountain pen nmade of very heavy netal. It
has no butt, trigger or sight. It is about five inches |ong and
wei ghs about three ounces. It is equipped on one side with a
devi ce which may be snapped |like a trigger and is primarily for the
di scharge of tear gas.

The trial judge held that for the purposes of the statute the
definition of a pistol was an instrument which will expl ode
gunpowder and project a missile. The instrunment in question wll
do bot h.

The defendant contends that the test is not whether it can
di scharge a mssile by the expl osion of gunpowder. He says the test
is "was it made for that purpose.” The appellant also says the
al | eged pistol was never fired by hand; that there is no evidence
in the case to show that a pistol cartridge can be discharged in a
tear gas fountain pen without a very real risk of serious injury to
the person who attenpts to discharge the cartridge, that under the
definition of "pistol" or "firearm' this fountain pen is not
cl assed as a pistol or revolver.

The pistol expert of the police departnent testified that he
conducted two experinents with the instrunent and succeeded in
di scharging two cartridges fromit. He exploded a .38 calibre shot
cartridge and a .30 calibre Lueger cartridge into a board at a
di stance of about sixteen to eighteen inches. The Lueger bull et
penetrated to the rear of the board which was about three-quarters
of an inch thick. Wth respect to this fact he said: "From ny
tests and experinents on human tissues, dead human tissues anything
that will penetrate that amount of wood, if it doesn't strike bone,
wi |l alnmost conpletely go through a human body. "

Wth respect to the mechanismof this instrument he testified
as follows: "There was a knob projecting beyond the shell. That is
fastened to the firing pin and conpression spring. Wen that is
drawn rearward, the spring is conpressed. Wen it is released,
the firing pin is driven forward, and cones through the center of
that opening. That hits the priner in the cartridge in the barre
and fires it."

The witness testified that in his opinion the Lueger bullet
upon being di scharged fromthis instrunent, would travel a distance
of two or three bl ocks or about 800 or 900 feet.

The argunent of the defendant that this instrument was never
fired by hand was net by the testinony of a witness for the People
who testified that he had fired simlar instrunents by hand and
offered to discharge a bullet by hand fromthe instrunent in the
presence of the jury.

In defining a firearm Rr. Justice McAvoy in People v. Schnidt
(221 App. Div. 77) said: "That a 'firearm necessarily connotes



the action of a chem cal explosive such as gunpowder, which action
is in the nature of conbustion of sone sort in a weapon, is

doubt| ess the commnly accepted usage. The definition of a firearm
commonly given is: "A firearmis a weapon which acts by the force
of gunpowder' (40 Cyc. 852). In the Suprene Court of Alabama in

the case of Atwood v. State (53 Ala. 508) a statute reading 'a

pi stol, or firearmof any description,' was construed as referring
to 'a weapon acting by the force of gunpowder.' 'A pistol,' said
the court 'is a small, light firearm"'"

There may be a chemnical explosion with gunpowder in the
i nstrument here under consideration. When discharged there is
conbustion and those other el ements present that constitute it a
firearm The | anguage of the statute clearly intended to prohibit
the possession without a permt (Penal Law, supra) of an instrunent
such as this, for it provides "any pistol, revolver, or other
firearm"

We are of opinion that the indictment which charges the
def endant with having in his possession "a certain pistol and a
certain revolver, each of the sanme being of a size which night be
then and there conceal ed upon the person” is sufficient to cover
the instrunent found upon the person of the defendant.

No particular formor shape is necessary to constitute a
pistol. Wile the instrument in question nmay appear to be
harm ess, it becones a very deadly weapon when used as a pistol. In
this particular case, in order to deceive the public, and prevent
detection, the instrument is given the harm ess appearance of a
fountain pen. That the weapon is dangerous was denonstrated by the
fact that a bullet was discharged as from any ordi nary revol ver.
The great force possible and the very substantial nature of this
nmet al machi ne are apparent only by experinental use.

To permit the sale or possession of such an instrument would
be to encourage the carrying of conceal ed weapons by neans of a
very cl ever ruse.

The conviction was proper and should be affirned.

FINCH, P. J., O MALLEY and TOANLEY, JJ., concur; MAVOY, J.,
takes no part.

Judgnent affirned.



