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OPI NI ON AND ORDER
BAER, District Judge

This action arises from Colin Ferguson's highly publicized
nmur der ous shooting spree on a Long Island Railroad passenger train
on Decenber 7, 1993. Plaintiffs seek to hold defendant AQin
Corporation |liable based on its design, manufacture, narketing and
sal e of "Black Talon" amrunition, which was allegedly used by
Ferguson. Black Tal on amrunition incorporates a holl ow point bul -
et that is designed to expand upon inmpact exposing razor-sharp
edges at a 90-degree angle to the bullet. This expansion dramati -
cally increases the woundi ng power of the bullets. Unfortunately,
it appears that the Black Tal on amunition functioned exactly as
designed in this tragic occurrence.

Plaintiffs base their conplaint on various theories of
negli gence and strict liability. Qin noves to dismss the
conplaint inits entirety pursuant to Rule 12(b)(6). Two deci sions
by the New York Suprene Court recently addressed simlar clains and
hel d that they did not state a cause of action. See Pekarski v.
Donovan, No. 95-1176, slip op. (N Y.Sup.Ct. Oneida County Sept. 27,
1995); Forni v. Ferguson, No. 132994/94, slip op. (N Y.Sup.Ct. New
York County Aug. 2, 1995). For the reasons that follow, | agree
and grant din's notion.

Di scussi on
A notion to dism ss pursuant to Rule 12(b)(6) should be

granted only where "it appears beyond doubt that the plaintiff can
prove no set of facts in support of his claimwhich wuld entitle



himto relief." Conley v. G bson, 355 U. S. 41, 45-46, 78 S.Ct. 99,
101-02, 2 L.Ed.2d 80 (1957). Furthernore, the Court nust "accept
as true the factual allegations of the Conplaint” and "read the

Complaint liberally, drawing all inferences in favor of the

pl eader." | UE AFL-Cl O Pension Fund v. Hermann, 49 F.3d 1049, 1052
(2d Cir.1993), cert denied, - US. -, 115 S.Ct. 86, 130 L.Ed.2d 38
(1994).

l. Negl i gence

Plaintiffs first claimthat Ain negligently manufactured and
mar ket ed the Bl ack Talon anmunition. Conplaint para. 117. To
state a claimfor negligence under New York law, a plaintiff mnust
denonstrate that the defendant owed her a duty of care. Strauss v.
Bel k Realty Co., 65 N.Y.2d 399, 402, 492 N.Y.S.2d 555, 557, 482
N. E. 2d 34, 36 (1985); Pulka v. Edel man, 40 N.Y.2d 781, 782, 390

N. Y. S.2d 393, 394, 358 N.E.2d 1019, 1020 (1976). "In the absence
of a duty, there is no breach and wi thout a breach there is no
liability." 1d. The existence of a legal duty is a question of |aw

for the court to determine., Purdy v. Public Administrator, 72
N.Y.2d 1, 8, 530 N.VY.S.2d 513, 515-516, 526 N.E.2d 4, 6-7 (1988).
Both of plaintiffs' negligence theories fail because defendant owed
no duty to the plaintiffs to protect themfromcrimnnal msuse of

t he Bl ack Tal on anmuniti on.

A. Negligent Manufacturing

Plaintiff's negligent manufacturing claimalleges that Ain
breached a duty because it was foreseeable that crimnals would use
the Bl ack Tal on amunition to injure innocent people such as the
plaintiffs. Conplaint, para. 117. Wile this factual allegation
of foreseeability may be true, and for purposes of this notion it
nmust be treated as such, the | egal conclusion of negligence does
not follow. The New York Court of Appeals has held that
foreseeability nmust be distinguished fromduty. Pulka, 40 N.Y.2d
at 785, 390 N. Y.S.2d at 396, 358 N. E.2d at 1022 ("Foreseeability
shoul d not be confused with duty."). The issue of foreseeability is
only relevant in determ ning the scope of a preexisting duty; it is
not normally used to create a duty. 1d.; see also Strauss, 65
N.Y.2d at 402, 492 N.Y.S.2d at 557, 482 N.E.2d at 36 ("Duty in
negl i gence cases is defined neither by foreseeability of injury nor
by privity of contract.") (citation omtted).

Plaintiffs' argue that because AQin could have foreseen
crimnal msuse of its product, it should not have manufactured the
amuni tion. Plaintiffs do not allege, however, that any specia
rel ati onship existed between AOin and Ferguson that would give Ain
the authority and ability to control Ferguson's actions. 1In the
absence of such a relationship, New York courts do not inpose a
duty to control the actions of third parties. Purdy, 72 N.Y.2d at
8, 530 N.Y.S.2d at 516, 526 N.E.2d at 7; Pulka, 40 N.Y.2d at 783-
85, 390 N.Y.S. 2d at 395-96, 358 N.E.2d at 1021-22. Furthernore,
in determining the existence of a duty, New York courts attenpt to
limt the scope of potential liability to a controllable degree in
an effort to protect defendants frominfinite liability exposure.
See Strauss, 65 N.Y.2d at 402, 492 N. Y.S. 2d at .557, 482 N E. 2d at
36; Pulka, 40 N.Y.2d at 786, 390 N. Y.S.2d at 397, 358 N E.2d at



1023. To inpose a duty on Oin to prevent crimnal msuse of its
products woul d nake it an insurer against such occurrences.

Such liability exposure would be limtless and thus to inpose a
duty here woul d be inappropriate.

| am synpathetic to plaintiffs inplications that Ain was
under a noral duty not to produce ammunition with the destructive
capabilities of the Black Talon bullets. 1In setting the scope of
| egal duty, however, the New York Court of Appeals has held that
"[a] person may have a noral duty to prevent injury to another, but
no |l egal duty." Pulka, 40 N.Y.2d at 786, 390 N.Y.S.2d at 396, 358
N. E. 2d, at 1022. As | can find no grounds upon which to base a
| egal duty, plaintiffs' negligent manufacturing clai mmust be dis-
m ssed.

B. Negligent Marketing

Plaintiffs allege that defendant was negligent in marketing
the Bl ack Talon amunition to the general public. Conplaint, para.
117. Plaintiffs argue that sales of the anmunition should have
been Iimted to | aw enforcenment agencies, as was allegedly din's
original plan. Pl.'"s Mem at 20.

First, plaintiffs contend that advertisenents for the Bl ack
Tal on bullets highlighted their destructive capabilities and
therefore made them attractive to crimnals. Pl.'s Mem at 20. The
advertisenents do enphasi ze synbolically those qualities of the
Bl ack Tal on anmunition that distinguish it from other products on
the market. Plaintiffs, however, do not allege that these adver-
tisements are false or msleading. Therefore, to hold that the
adverti sements were negligent would in effect hold defendant |iable
for the manufacture of the product with these distinguishing
characteristics. This | have already refused to do.

Next, plaintiffs claimthat the act of marketing a product
creates a duty running fromthe manufacturer to all those affected
by the use of the product marketed. Pl.'s Mem at 20-21. Quoting
the M chigan Supreme Court in Mning v. Alfono, 400 Mch. 425, 433,
254 N.W2d 759, 762 (1977), plaintiffs argue that "'[i]t is now
wel | established that the manufacturer and whol esal er of a product,
by marketing it, owe a legal duty to those affected by its use. ™'
Pl.'s Mem at 21. Mning held that a manufacturer of slingshots
may be liable to a child who | ost an eye due to the negligence of
hi s pl aymate.

Plaintiffs' reliance on Mning, however, is nisplaced because
that case is distinguishable both legally and factually. Legally,
t he Moning court followed a different rule on the issue of duty
than is applied in New York. Under M chigan |aw, the question of
the exi stence of a duty depends in part on foreseeability. Moni-
ng, 400 Mch. at 439, 254 NNW2d at 765. 1In contrast, as noted
above, New York | aw considers issues of duty and foreseeability as
distinct inquiries in negligence cases. As | nust apply New York
| aw, see Erie R R Co. v. Tonpkins, 304 US. 64, 58 S.Ct. 817, 82
L. Ed. 1188 (1938), Moning's finding of a duty based on
consi derations of foreseeability fails to carry the day.



Factual ly, Mning is also distinguishable because central to
the court's analysis was the fact that the plaintiff was a child.
The court specifically noted that the comon | aw had | ong
recogni zed special rules applicable to children. Mning, 400 Mch
at 443-45, 254 N.W2d at 767-69. The plaintiff there did not
"contend that manufacturing and marketing slingshots is negligence
per se. His contention, rather, [was] that marketing themdirectly
to children creates an unreasonable risk of harm™" Moning, 400
M ch. at 443, 254 NW2d at 767. The Mning court agreed, relying
on the doctrine of negligent entrustnent as stated in Restatenent
(Second) of Torts section 390. [footnote 1] Here, plaintiffs argue
that marketing Black Talon ammunition to the general public
breached a duty flowing from manufacturers to those affected by use
of the amunition. Restatenent (Second) section 390, however,
limts the negligent entrustnent theory to those people a
reasonabl e person woul d consider |acking in ordinary prudence. To
extend this theory to the general public would be a dramatic change
in tort doctrine. It would inmply that the general public |acks
ordi nary prudence and thus undernine the reasonabl e person concept
so central to tort law. The commn | aw has not yet adopted a
negligent entrustnment rule for the protection of the general
public. | decline to adopt one here.

1. Strict Liability

Plaintiffs also argue that Ain should be held strictly liable
for their injuries because the Black Tal on amunition was
defectively designed and the design and manufacture of the bullets
was an ul trahazardous activity.

A. Design Defect

To state a claimfor strict products liability, a plaintiff
nmust show that the product was defective. See Voss v. Black &
Decker Manufacturing Co., 59 N.Y.2d 102, 106, 463 N.Y.S.2d 398,

401, 450 N. E.2d 204, 207 (1983); Robinson v. Reed-Prentice, 49
N.Y.2d 471, 478, 426 N.Y.S.2d 717, 720, 403 N. E.2d 440, 443 (1980).
New York | aw recogni zes three types of product defects: mistake in
manuf acturing, inproper design, and inadequate warnings for the use

of the product. Id. Here, plaintiffs contend that the Black Tal on
ammuni ti on was defectively designed in that the expansion of the
bul | ets enhances and aggravates injuries. |In addition, plaintiffs

allege that the bullets' utility does not outweigh their risk.
Pl."'s Mem at 16-19; see al so Conpl aint paras. 196-97 (alleging
strict liability based on production and nmarketing of Black Tal on
ammuni ti on that expands on inpact and that is capable of being used
in large capacity magazines). | reject both of these argunents
because the expandi ng design of the Black Tal on amrunition was a
functional elenent of the design of an inherently dangerous
product.

Plaintiffs rely on Bolmv. Triunmph Corp., 33 N Y.2d 151, 158-
59, 350 N.Y.S.2d 644, 650-52, 305 N. E.2d 769, 773-74 (1973), where
the Court of Appeals found that a manufacturer can be strictly
liable for a design defect that causes either an initial injury or
that enhances injuries initially caused by another force. Bolm
i nvol ved a parcel grid defectively placed on a nmotorcycl e such that



it aggravated the injuries sustained by the rider in a collision
with a car. Here, the Black Tal on amrunition all egedly caused nore
damage than ordi nary, non-expandi ng amruniti on woul d have caused.
In addition, large capacity magazi nes allow users to fire nore

bull ets before they need to reload, thus potentially prolonging a
crimnal shooting spree.

Bol mis inapposite, however, because the Bl ack Tal on
ammuni ti on was, |ike all anmunition, designed to cause injuries.
To hold Adin strictly |iable for aggravation of injury potentially
woul d subject all anmunition manufacturers to simlar liability.
The ampunt of danmge caused by a bullet is directly related to,
anong ot her variables, its size, and thus its design. Under
plaintiffs' theory, every person injured by a bullet would be able
to claimthat if the bullet had been smaller, there would have been
| ess damage and accordingly, the manufacturer should be strictly
Iiabl e based on that design defect.

Plaintiffs next argue that the Black Talon ammunition fails
the risk/utility analysis applied by the Court of Appeals to
determ ne whether a design is defective. See Robinson, 49 N.Y.2d
at 479, 426 N. Y.S.2d at 720, 403 N. E. 2d at 443 (citing Restatenent
(Second) of Torts section 402A). 1n Robinson, however, the court
noted that certain products, such as knives, are 'inherently
dangerous' and "nust by there very nature be dangerous in order to
be functional." Robinson, 49 N.Y.2d at 479, 426 N.Y.S.2d at 720,
403 N.E.2d at 443. | find that this exception applies to the Bl ack
Talon ammunition. Risk/utility analysis is inappropriate because
the risks arise fromthe function of the product, not any defect in
the product. See Forni, slip op. at 9. [footnote 2]

Plaintiffs' design defect argunents are better addressed to
the Legislature, which has primary regulatory authority over the
manuf acture and sale of anmunition. As long as the Legislature
permts the manufacture of amrunition, a comon |aw court shoul d
not di stingui sh between different designs and the amount of injury
particul ar bullets cause in judging whether they are defectively
desi gned.

Plaintiffs have failed to allege the existence of any defect
in the Black Talon amunition. Accordingly, their design defect
cl ai m must be dism ssed.

B. U trahazardous Activity

Plaintiffs allege that Ain's design and manufacture of the
Bl ack Tal on ammunition constituted an abnormally dangerous and
ul trahazardous activity because the ammunition is an inherently
danger ous product. Conplaint, paras. 261, 263, 265. Defendant ar-
gues that the doctrine of ultrahazardous activity does not apply to
products; rather, it is limted to activities involving the use of
land. Def. Mem at 13-15 (citing, e.g., Doundoul akis v. Town of
Henpst ead, 42 N.Y.2d 440, 398 N.Y.S.2d 401, 368 N.E.2d 24 (1977)).
This theory appears to be correct, see Forni, slip op. at 10
("Courts have inposed absolute liability al nost exclusively for
ul trahazardous activity involving the use of land."), and
plaintiffs do not contest it. Instead, plaintiffs argue that the



ammuni tion i s unreasonably dangerous per se. Pl.'s Mem at 21-23.

In Hal phen v. Johns-Manville Sales Corp., 484 So.2d 110, 114
(La. 1986), the Suprenme Court of Louisiana held that a product is
unr easonabl y dangerous per se "if a reasonable person would
concl ude that the danger-in-fact of the product, whether fore-
seeabl e or not, outweighs the utility of the product."” [footnote 3]
This is essentially. a risk/utility analysis. As discussed above,
I do not believe that the New York Court of Appeals would apply
risk/utility analysis to the Black Tal on anmunition. Therefore,
plaintiffs' claimbased on a theory that the amunition is
unr easonabl y dangerous per se nust be rejected.

I1l. Causation

To state a claimin either negligence or strict liability a
plaintiff nmust denobnstrate that the defendant's breach was the
proxi mate cause of her injuries. See Derdiarian v. Felix
Contracting Corp., 51 N Y.2d 308, 434 N. Y.S.2d 166, 414 N. E.2d 666
(1980) (negligence); Voss, 59 N Y.2d at 109, 463 N. Y.S.2d at 403,
460 N. E.2d at 209 (strict liability). Defendant argues that
plaintiffs' clains nust be disnissed for the separate reason that
Ferguson's actions constitute the proxi mate cause of plaintiffs'
injuries. Plaintiffs argue that Ferguson's acts were foreseeabl e,
and thus the issue of proximte causation should be left for the
finder of fact to resolve. PI. Mem at 14-16.

In general, questions of whether an intervening act severs the
chain of causation depend on the foreseeability of the intervening
act and should be determ ned by the finder of fact. See
Derdi arian, 61 N.Y.2d at 312, 315, 434 N Y.S.2d at 167, 169, 414
N. E. 2d at 668, 670. However, in appropriate circunstances, the
court may resolve the issue as a matter of law. I1d., 51 N VY.2d at
315, 434 N. Y.S.2d at 167, 414 N.E.2d at 670. "Those cases
general ly invol ve i ndependent intervening acts which operate upon
but do not flow fromthe original" breach. Id. In Jantzen v. Leslie
Edel man of New York, Inc., 206 A.D.2d 406, 614 N. Y.S.2d 744 (2d
Dep't, 1994), the Appellate Division held that the seller of a
shotgun could not be liable in a wongful death action because the
acts of the killer were the sole proximte cause of the injuries.
""The sale of a shotgun nerely furnished the condition for the
unfortunate occurrence." Id., 206 A D.2d at 406-07, 614 N.Y.S. 2d-
at 745. Here, as the Forni court found, "Ferguson's conduct was
an extraordi nary act which broke the chain of causation." Forni
slip op. at 14. Therefore, plaintiffs' conplaint fails to state a
claimin either negligence or strict liability.

Concl usi on

Plaintiffs candidly argue that | should expand, existing tort
doctrines to cover this case, thus inplicitly recognizing that as
the | aw stands today they have failed to state a claim See Pl.'s
Mem at 10. As noted above, however, their clains seek |legislative
reforms that are not properly addressed to the judiciary. Like
Justice Schl esinger wote in Forni, slip op. at 14, | too would
work to ban amunition like the Black Talon if |I was a nenber of
the New York |egislature. As judges, though, we both are con-



strained to | eave legislating to that branch of governnent.

For the reasons discussed above, defendant Oin's notion to
di sm ss the conplaint is GRANTED

SO ORDERED
FOOTNOTES

1. Section 390 states:

One who supplies directly or through a third person a chattel for
the use of another whomthe supplier knows or has reason to know to
be likely because of his youth, inexperience, or otherwi se, to use
it in a manner involving unreasonable risk of physical harmto

hi rsel f and ot hers whom the supplier should expect to share in or
be endangered by its use, is subject to liability for physical harm
resulting to them Restatenment (Second) of Torts section 390.

2. In Voss, the Court of Appeals approved the use of risk/utility
analysis to determ ne whether a safety guard on a circul ar power
saw was defectively designed, even though the saw was inherently
dangerous. See Voss, 59 N.Y.2d at 108-10, 463 N.Y.S.2d at 402-03,
450 N. E. 2d at 208-09. However, the safety latch was unrelated to
the function of the sawitself. | do not believe that the court
woul d have applied risk/utility analysis to determ ne whether the
saw bl ade was defectively designed because it was too sharp and
thus aggravated the plaintiff's injuries. That defect would be
nor e anal ogous to the facts here.

3. It should be noted that the Hal phen decision was |egislatively
overruled. See Young v. Logue, 660 So.2d 32, 52 (La.Ct.App.)
(citing La. R S. 9:2800.51 et seq.), wit denied, 664 So.2d 443,
444 (La. 1995).



