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MEMORANDUM AND ORDER
BRI EANT, District Judge.

On April 5 1993, the Petitioner Kenneth Ellman filed a
Petition for a Wit of Habeas Corpus pursuant to Section 2254 of
Tile 28 of the United States Code. 28 U.S.C. section 2254. At the
time the Wit was filed, M. Ellman was being detained in this
district, at the Westchester County Penitentiary in Valhalla, New
York, for continuing civil contenpt of the Orders of the Honorable
Aldo A Nastasi, Justice of the Supreme Court of the State of New
York, County of Westchester, entered on July 31, 1989 and February
5, 1991, respectively, which were issued in connection with a civi
corporate dissolution proceeding brought by the Attorney General of
New York and entitled "PEOPLE OF THE STATE OF NEW YORK by ROBERT
ABRAMS, Attorney General of the State of New York v. WESTCHESTER
COUNTY S.P.C.C., a Not-For-Profit Corporation, and KENNETH ELLMAN
and JOHN and JANE DOE, as O ficers and/or Directors and/or Agents
of the WESTCHESTER COUNTY S.P.C.C., Index No. 22360/87". M.
El l man was not sued except in his capacity as a corporate officer.

On April 8,1993, Gary J. Needl eman, Esq., appeared on behal f
of the Petitioner before the Hon. Morris E. Lasker, the United
States District Court Judge presiding in Part 1, and presented the
Court with a proposed Order to Show Cause to be issued pursuant to
Section 2243 of Title 28, 28 U.S.C. section 2243, directing the
respondent Warden to show cause why a wit of habeas corpus should
not be granted releasing the Petitioner from custody on the grounds
that be is being detained pursuant to a facially invalid order of
civil contenpt, that his rights under the due process clause of the
United States Constitution have been violated and that his
conti nued detention constitutes cruel and unusual punishnment under
the Eighth Amendnment. See Doc. No. 4. The Order to Show Cause was



i ssued and made returnable before ne on April 16, 1993. [footnote
111

On the return date, Hon. David G Samuels, an Assistant
Attorney Ceneral for the State of New York, appeared before this
Court and agreed to defend the respondent county official because
the all egations concern the actions of the Attorney General of the
State of New York in the above referenced state court proceeding
and the Court orders issued therein. See April 16, 1993
Transcript, at 2-3. On April 16, 1993, this Court granted the
petitioner's application for bail after concluding that "the
petitioner has denonstrated that the habeas petition raises
substantial clainms, and that extraordi nary circunmstances exi st
whi ch nake the grant of bail necessary to make the habeas corpus
remedy effective." See April 16, 1993 Transcript, at 40 and
di scussion at 40-47. Petitioner was rel eased on bail on the same
date, having been in custody since July 24, 1992, a total of 266
days.

On May 28, 1993, this Court held a hearing to determ ne
whet her the petition should be dism ssed for a failure to exhaust
state court renedies and, after oral argunent, the Court reserved
decision. See 28 U S.C. section 2254(b). On June 8, 1993, this
Court issued, an Order converting the notion to disniss into a no-
tion and cross-notion for summary judgnent on the ground that the
procedural issue of exhaustion is inextricably intertwined with the
merits, or lack thereof, of the petition. The matter was marked
fully submitted on July 1, 1993, the date of the Il ast subm ssion by
counsel. There are no genuine disputed issues of material fact.
The followi ng constitutes this Court's decision oh all issues.

This relatively straightforward civil corporate dissolution
proceedi ng seens to have taken on a |life of its own. Accordingly,
this Court will recount the background of the case in sone detail
Begi nning in 1875 and until Novenber 1, 1989, the New York State
Legi sl ature authorized the incorporation of voluntary Societies for
the Prevention of Cruelty to Children. See N. Y. Not-For-Profit
Corp. Law section 1403(b) (MKinney 1970 & Supp.1993) [footnote 2];
N. Y. Tinmes, February 7, 1989, section B, at 1. Menbers of these
societies were given "peace officer"” status under Section 2.10 of
New York's Crimnal Procedure Law, which enpowered themto nake
summary arrests, file charges, take custody of children, and
possess and carry handguns without a permit. N Y.CrimProc.Law
F,section 2.10. 2.20,140.25 (MKinney 1992 & Supp.1993). However,
i n Novenber of 1987, the New York Legislature amended Section 2.10
of the Crimnminal Procedures Law by adding a subsection (7-a) which
now requires peace officers to apply for a firearnms |icense pursu-
ant to Section 400.00 of New York's Penal Law. See
N. Y. CrimProc. Law section 2.10(7-a); N.Y.Penal Law section
400. 00(12-c) (1989 & Supp. 1993).

On Novenber 16, 1987, Robert Abrams, the Attorney Ceneral of
the State of New York, comrenced the proceedi ng previously
mentioned in the Suprenme Court of the State of New York, County of
West chester, under Sections 112(a)(1l) and 1101 of New York's Not -
For-Profit Corporation Law for judicial dissolution of the
West chester County Society for the Prevention of Cruelty to



Children ("the Society"). See Court Doc. No. 19, at 3; Court Doc.
No. 16, Ex. 6, para. 4. The Attorney General alleged, anobng other
things, in the Verified Conplaint that the Society and its
principal officer, Kenneth Ellman, had abused their special powers
under Section 1403(b) New York's Not-For-Profit Corporation Law by
acting as a "private police department,” and by willfully failing
to register and file annual financial reports pursuant to Section
8-1.4 of the New York EPTL, and by specific ultra vires actions
nore particularly set forth in the conplaint. Furthernore, no
cases of child abuse or negl ect had been brought by the Society in
the Fam |y Court for nore than two years. The Attorney Genera

al so alleged that M. Ellnman breached his duty as the principa
officer of the Society to act in good faith and in a prudent
manner, and had, instead, becone a vigilante in the War on Drugs.
See Court Doc. No. 12, Ex. 1, para. 1.

The Attorney General noved for prelimnary and permanent
injunctive relief against the Society, M. Ellman, and its
officers, directors, agents and peace officers. By Oder dated
January 26, 1988, the New York Supreme Court prelimnarily enjoined
M. Ellman, the Society and its representatives from using any
facility other than a nmunicipal jail to detain persons,
fingerprinting or photographi ng any person for any reason, and
falsely representing to the public that the Society is an agency of
the State, that it is a police agency, or that its agents are
police officers. The order, as resettled in May 1988, apparently
al so ordered M. Ellmn individually, in connection with six speci-
fi ed handguns purchased in 1984, to conply with the registration
requi renents of Penal Law section 400.00(12-c) within twenty days
and submit proof of conpliance to the court. [footnote 3]

On July 27, 1989, Justice Nastasi granted the Attorney Genera
further injunctive relief and ordered the "defendants to report and
turnover to a governnent |aw enforcenent agency designated by the
Court, all handguns that were acquired by defendants and registered
with the New York State Police on the basis of Westchester SPCC
peace officer authority and for which no |license has been obtai ned
as required by Crimnal Procedure Law Section 2.10(7-a)...." See
Court Doc. No. 16, Ex. 11, at 3 (Oder entered on July 31, 1989).
Justice Nastasi al so adjudged the defendants to be in contenpt of
Court pursuant to Section 5104 of the New York's Civil Practice Law
& Rul es based on defendants' continued nisrepresentation to the
public, that the Society is a governnent agency and its agents
police officers. |1d. The Court declined at that tinme to grant the
Attorney Ceneral's notion for civil contenpt against M. Ellman
based upon his failure to register six handguns in accordance with
Penal Law section 400.00(12-c), but stated that the Attorney
General could renew this notion or "pursue a crimnal prosecution
agai nst defendants under Penal Law Section 400.00(15)." Id. at 2.

On or about January 17, 1990, the State of New York, Division
of Criminal Justice Services, renmoved M. Ellman's name fromthe
peace officer registry. See Court Doc. No. 16, Ex. 14. In March
of 1990, the Attorney General noved for an order, inter alia, hold-
ing M. Ellmn and the Society in civil contenpt based on their
failure to conply with the Court's Order, which was entered on July
31, 1989, to turn over the handguns. 1In a decision dated Septenber



5, 1990, Justice Nastasi ordered a hearing on the application for
contenpt and further enjoined M. Ellmn and the Society from
securing official license plates for notor vehicles and ordered
themto surrender all such official plates in their possession

In Novenber of 1990, sone three years after the commencenent
of state court litigation in New York, M Ellnmn obtained a |license
for 17 handguns in New Jersey. [footnote 4] See Court Doc. No. 17,
1993, at 5; Court Doc. No. 19, para. 28, at p. 8. In Novenber of
1990, M. Ellnman also noved for an order nodifying the July 31
1989 Order insofar as it required himto turn over all handguns for
whi ch no New York |icense had been obtai ned pursuant to Section
400.00(12-c) of the Penal Law and to vacate the Septenber 5, 1990
decision insofar as it set a hearing on the application for
contenpt. Justice Nastasi denied M. Ellnman's notion on Novenber
26, 1990.

The contenpt hearing was comrenced on January 3, 1991 and was
concl uded on February 1, 1991. At the close of the hearing Justice
Nast asi rendered his decision fromthe bench. Justice Nastas
adj udged M. Ellman to be in civil contenpt and sentenced himto 90
days in the Westchester Count y Penitentiary. [footnote 5] See
Record on Appeal from Cctober 20, 1992, Order, at 89 (which is Ex-
hibit Kto Court Doc. No. 27, and hereinafter referred to as
"Record"). The Court concluded, however, that M. Ellman, could
purge his contenpt and avoid inprisonnment if, by February 8, 1991
M. Ellman turned over to the New York State Police seventeen
certai n handguns which he adnitted were in his possession at his
residence in New Jersey and which the Court concluded had been
acquired by himin New York based on his status as a peace officer
Record, at 89-90. Justice Nastasi directed the Attorney General to
prepare an Order. Record, at go -91

On February 5, 1991, Justice Nastasi reaffirmed on the record,
and in the presence of M. Ellnman, his February 1, 1991 deci sion
and signed, a witten Order inplenmenting that decision. See
Record, at 157-165. The tenth decretal paragraph of that Order
states that "if defendant Ellman fails to conply with any of the
provisions of this order as they apply to him defendant Ellman is
to be inprisoned in the Westchester County jail for a period not
exceedi ng 90 days or until discharged according to | aw." Record, at
164- 65.

On February 7, 1991, M. Ellnman applied to the Appellate
Di vi sion of the Suprene Court of the State of New York, Second
Judi ci al Departnment, for a stay of the February 5, 1992 Order
pendi ng appeal, which was denied. He did not surrender the
handguns to either the Attorney Ceneral's representative or to the
New Jersey State Police, and Justice Nastasi issued a Warrant of
Arrest for Civil Contenpt on February 8, 1991. Record, at 166-169.

On March 21, 1991, the Attorney General noved by Order to Show
Cause for an adjudication of crinmnal contenpt based upon M.
Ellman's "wi || ful disobedience" of the Court's Orders of July 31,
1989 and February 5, 1991. See Record, at 170. By Decision and
Order dated May 9, 1991, Justice Nastasi granted the application
and i nposed a sentence of 90 days on each of two crimnal contenpt



adj udi cations, to run consecutive to each other and consecutive to
the previously inposed. 90 day civil contenpt. See Court Doc. No.
6, Ex. B. On May 14, 1991, on the Court's own notion, Justice
Nastasi modi fied these sentences "to reflect that the terns of

i mpri sonment for defendant Ellman's crimnal contenpt shall be
thirty (30) days." See Record, at 174, 182. On June 7, 1991
Justice Nastasi issued two Warrants for Arrest for the two separate
adj udi cations of crimnal contenpt. See Record, at 252, 255.

On May 31, 1991, Judge Nastasi "permanently enjoi ned def endant
[Ellman] from serving as an officer, director or agent of any
Society for the Prevention of Cruelty to Children." See New York
Law Journal, May 21, 1991, at 21. The Court also directed the
parties to settle a judgment on notice which provided for the
di ssolution of the Society. While noting that the Attorney
General's remining requests for relief against M. Ellnmn nust be
deni ed as "academ c" once the Society is dissolved, the New York
Court stated that if "such relief [had] not been granted, the
relief sought herein as to defendant Ell man woul d have been granted
in all respects.” Id. On August 2, 1991, a Final Judgnent dated
July 29, 1991 dissolving the Society was entered in the Ofice of
the County Clerk. Record, at 405-407. The Court purported to
"retain jurisdiction of th[e] action for the purpose of the
enforcenent of th[e] Judgnent and Order." Id. Atinely Notice of
Appeal was filed with the Appellate Division of the Suprenme Court,
Second Judicial Departnent, and that appeal is pending. The issues
in that pendi ng appeal, whatever they nay be, do not extend to the
propriety of Ellman's continued confinement, or his right to
possess handguns in New Jersey.

On Septenber 5, 1991, the Appellate Division, Second Judicia
Department, dismissed M. Ellman's appeal fromthe February 5, 1991
civil contenpt adjudication after finding that M. El |l man was "a
fugitive fromjustice and is unavail able to obey the mandate of the
court." See Court Doc. No. 12, Ex. 2. On Decenber 23, 1991, M.
Ellman's notion for |eave to appeal to the New York Court of
Appeal s was di sm ssed on the ground that "the order sought to be
appeal ed from does not finally determ ne the action” and M.

Ell man's notion for reargunent was denied on April 2, 1992. See
Court Doc. No. 12, Ex. 3.

M. Ellman remained at his residence in New Jersey as a
"fugitive" until his apprehension in New York on July 24, 1992
pursuant to the three separate arrest warrants. On July 27, 1992,
Justice Nastasi signed an Order of Conmitnent remanding M. ElIl man
to the custody of the Westchester County Departnent of Correction
based on his prior adjudications of civil and crimnal contenpt.
See Record, at 76, 191-201. By this time the civil lawsuit had
been concluded for alnobst a year, by the Final Judgnent of July 29,
1991, which was silent on the subject of the handguns.

On Septenber 24, 1992, counsel for M. Ellman presented the
Clerk of the Suprenme Court of Westchester County with an Order to
Show Cause for a New York writ of habeas corpus. This order was
i ssued by Justice Nastasi and nmade returnable on Septenber 28,
1992. M. Ellman argued that his continued detention pursuant to
the contenpt order was illegal and in violation of his rights under



the due process clause of the United States Constitution
Specifically, he argued that (1) the New York State Court | acked
authority to order a New Jersey domiciliary and resident to
surrender firearnms | ocated at his residence in New Jersey; (2) the
civil contenpt ordered was a nullity, since all interlocutory
proceedi ngs and orders were nerged in the July 29, 1991 Fina
Judgnent of dissolution; (3) the crimnal contenpt adjudication was
invalid for |lack of service of the Attorney General's nption papers
upon M. Ellman; (4) the second crimnal contenpt was a double
jeopardy violation; (5) the civil contenpt proceeding was punitive
in nature; and (6) the confinenment resulting fromthe three
successi ve contenpt proceedi ngs constitutes cruel and unusua

puni shment. Record, at 241-49. M. Ellmn also noved, by notion
dat ed Septenber 27, 1992, to disqualify Justice Nastasi. Record,

at 49-57.

On the return date, Septenber 28, 1992, Justice Nastasi denied
the wit and the recusal motion fromthe bench. During oral ar-
gument, M. Ellman's then attorney, Charles Fiore, Esq. of Fiore &
Lewi s, advised the Court that M. Ell man had satisfied his civi
contenpt sentence based upon credit that was given to M. Ellmn by
the correction authorities pursuant to Section 804-a(l1l) New York
Correction Law. [footnote 6] On October 5, 1992, the Attorney
General moved by Order to Show Cause for civil contenpt and to
correct an alleged clerical error upon which M. Ellman's sentence
was treated by the county correction authorities as a determ nate
sentence subject to good tine credit, rather than an indeterninate
sentence. Record, at 5863. The Attorney Ceneral also noved to
have M. Ellman recommtted for civil contenpt based upon his
continuing failure to conply with the Court's prior orders requir-
ing himto turn over the 17 handguns.

On October 9, 1992, Justice Nastasi stated that M. Ellman's
previ ously inposed sentence for civil contenpt was "an indeternmi -
nate conditional sentence of civil contenpt," and that M. ElIl man
"woul d be subject to continuing sentencing by this Court under a
civil contenpt were [he] not to conply with this Court's order and
deci si on, and sentence." See Doc. No. 12, Ex. 6, at 24, 25. The
Court declined to issue any order on the ground that the Court was
merely "clarifying what it previously said for the benefit of al
concerned." Record, at 377-378. \When the hearing resumed on
October 19, 1992, the Court "so ordered the transcript" over the
obj ection of counsel for M. Ellman, and that "order" was entered
in the County Clerk's Ofice on Cctober 20, 1992. See Record, at
5, 46-47.

On Novenber 18, 1992, Petitioner's attorney, David Lewis, Esq.
of Fiore & Lewis filed an appeal with the Appellate Division,
Second Judi ci al Departnent, challenging the Court's QOctober 20,
1992 "Order". See Record, at 3. As was to be anticipated, on March
2, 1993, the Suprene Court of New York, Appellate Division, Second
Judi ci al Departnent dism ssed the appeal because the so ordered
transcri pt was not an appeal abl e order. See Court Doc. No. 15, at
8. This elenmentary procedural trap nust have been apparent to al
the participants at the tinme. [footnote 7] As we noted earlier, the
state court proceedings seemto have taken on a life of their own.

I ndeed, Petitioner quotes the court as having, on January 3, 1992,



threatened to have the United States Marshal arrested should Ell man
i nvoke the aid of this Court. [footnote 8]

In Cctober of 1992, M. Ellnman conmenced two pro se Article 78
proceedi ngs in the Appellate Division, Second Judicial Departnent,
al | egedly because the Suprene Court would not issue an appeal abl e
order. [footnote 9] See Court Doc. No. 15, at 22. 1In one applica-
tion, he raised the issues he had presented in the state habeas
corpus petition but sought a wit of prohibition rather than habeas
corpus relief. In the second application, he challenged the
Oct ober 9, 1992 clarification of his sentence and the recomi tnment.
The Appellate Division denied both applications on the ground that
M. Ellman "failed to denonstrate a clear legal right to the relief
requested [Wit of Prohibition] which could not otherw se be
saf eguarded through alternative remedies." See Court Doc. No. 12,
Ex. 10. M. Ellman's pro se application for |eave to appeal to the
Court of Appeals was denied on March 25, 1993. See Court Doc. No.
12, Ex. 11.

On January 13, 1993, the state court, on its own notion,
signed an order and judgnent dismssing M. Ellman's petition for
a wit of habeas corpus. See Court Doc. No. 27, Ex. F. On
January 14, 1993, a hearing was held on the Attorney General's
notion to continue petitioner in confinenment and a reconmi t nent
order was signed on that date. See Court Doc. No. 12, Ex. 13. In
February of 1993, M. Ellman filed a notion to stay enforcenent of
(1) the Cctober 19, 1993 Order "clarification" of his civi
contenpt sentence; (2) the January 13, 1993 denial of the wit;
and (3) the January 14, 1993 Reconmitnent Order. By Decision &
Order dated March 2, 1992, as anended on March 12, 1993, the
Appel | ate Division denied M. Ellnman's notion for a stay and
di smi ssed, on its own notion, "the appeal fromthe purported order
dated October 19, 1993 ... on the ground that said order is nmerely
a decision, which is not appeal able." See Court Doc. No. 14, EX.
15. On March 25, 1993, M. Ellman's application for |eave to
appeal to the Court of Appeals was denied. See Court Doc. No. 27,
Ex. M

On February 2, 1993, M. Ellnman also filed two Notices of
Appeal with Appellate Division, Second Judicial Departnent, in
whi ch he chall enged the January 13, 1993 denial of the wit and the
January 14, 1993 Recommitnment Order. See Court Doc. No. 12, EXxs.
5, 14. M. Ellman concedes that he "ha[d] not perfected either
appeal " prior to filing the instant petition for a Wit of Habeas
Corpus before this Court. See Court Doc. No. 15, at 9. On Apri
10, 1993, five days after the petition for a wit was filed in this
Court, M. Ellman wote a letter to the Appellate Division, Second
Judi ci al Department, in which he sought to wi thdraw his pending
appeals fromthe January 13, 1993 denial of the wit and the
January 14, 1993 Recommitment Order, and requested that his pending
appeal be dism ssed. [footnote 10] See Court Doc. No. 16, Ex. 1
On May 21, 1993, the Appellate Division granted M. Ellnman's
request, despite the objections of the Attorney General's Ofice,
and di snissed both of these appeals. See May 28, 1993 Transcri pt,
at 19. In so doing, the Appellate Division, by closing the door
in effect provided any finality which m ght have been | acki ng.



In the meantinme, on March 31, 1993, Judge Nastasi signed yet
anot her Reconmitment Order for M. Ellman's continuing civil con-
tempt. See Court Doc. No. 6, Ex. C. This Order provides that:
"def endant Kenneth Ellman is recommtted conditionally to the
custody of the Warden of the Westchester County Penitentiary,
Penitentiary Division, for an additional termof incarceration not
to exceed 90 days. . . ." Id. at 5.

Al t hough this Court's discussion bel ow, of necessity, nakes
some reference to the July 29, 1991 Final Judgnent of dissolution
of the Society, the Court rem nds the reader that this Court is not
concerned with the propriety of the underlying dissolution
proceeding (in which M. Ellman was nanmed only in his capacity as
a corporate officer), nor with any appeals taken therefrom rather
this Court is concerned only with the issue of whether M. Ellnman's
i ncarceration fromJuly 27, 1992 through April 16, 1993, the date
this Court released himon bail, for crimnal contenpt and
continuing civil contenpt violates his rights as guaranteed by the
United States Constitution

l. Exhaustion | ssue

Before this Court will address the nerits of any
constitutional issue raised on a wit of habeas corpus, "it nust
appear that the [petitioner] has exhausted the renedi es avail abl e
in the courts of the State, or that there is either an absence of
avail able State corrective process or the existence of
ci rcunst ances rendering such process ineffective to protect the
rights of the [petitioner]." 28 U S.C. section 2254(b); see also 28
U.S.C. section 2254(c); Gonzalez v. Sullivan, 934 F.2d 419 (2d Cir
1991).

The Petitioner has presented his federal constitutional claim
the sane claimthat is presented before this Court, to the State
Court in a collateral proceeding for a Wit of Prohibition and had
sought to appeal fromthe denial of the same. The Petitioner also
directly appealed fromJustice Nastasi's Septemnber 28 denial of the
Wit of Habeas Corpus and that appeal was dismissed due to the
state court's failure or refusal to issue an order in appeal able
form

By this, and by the tortured history of his efforts to regain
his liberty since he was confined, Petitioner has satisfied the ex-
haustion requirenent, insofar as he has "fairly presented" to the
state court all the issues now before this Court. See Piccard v.
Connor, 404 U.S. 270, 275, 92 S.Ct. 509, 512, 30 L.Ed.2d 438 (1971)
("[Ance the federal claimhas been fairly presented to the state
courts, the exhaustion requirenent is satisfied.") Gonzalez v.

Sul l'ivan, 934 F.2d 419, 423 (2d Cir.1991) (Court of Appeals
affirmed district court's conclusion that petitioner fairly pre-
sented his federal claimto the state court where "[p]etitioner's
citation to the Fourteenth Anendnent in a heading in his brief
sufficiently alerted the state courts to the federal constitutiona
nature of the ... claim"). This Court therefore concludes that
M. El'l man has exhausted his state renedies.

Even if this Court were to conclude that the petitioner had



failed to exhaust his state renedies, which it has not, the
Petitioner is properly excused fromthe exhaustion requirement.
Exhaustion is unnecessary where, as here, there is either an
absence of available state corrective process or the existence of
ci rcunstances, such as futility or inordinate delay, which render
the process ineffective. 28 U S.C. section 2254; Duckworth v.
Serrano, 454 U.S. 1, 3-4, 102 S.C. 18, 19, 70 L.Ed.2d 1 (1981)
("An exception is made [to the exhaustion requirenent] only if
there is no opportunity to obtain redress in state court or if the
corrective process is so clearly deficient as to render futile any
effort to obtain relief . . . .").

This Court concludes that the petitioner in this case has
denonstrated that the renedy available to himin the state court is
ineffective to protect his rights. The State Court renedies
available to the petitioner in this case are virtually
i nexhaustible. This is because every ninety days a new Recommt -
ment Order issues. People ex rel. Reany v. Director Central Islip
State Hosp., 35 A D.2d 595, 313 N.Y.S.2d 434 (2d Dept 1970); Cas-
tille v. Peoples, 489 U. S. 346, 350, 109 S.Ct. 1056, 1059, 103
L. Ed.2d 380 (1989) ("It would be inconsistent with [Section
2254(b)], as with underlying principles of comty, permanently to
bar from federal habeas prisoners in States whose post-conviction
procedures are technically inexhaustible."). There would be no
point in sending M. Ellman back to the state court to nake
repetitive and futile efforts to satisfy the exhaustion
requirenment.

Mor eover, the State cannot conplain of |ack of exhaustion when
the State itself was responsible for this failure. See, e.g.
Harris v. Kuhl man, 601 F. Supp. 987 (E.D.N. Y.1985). In this case,
wi t hout objection fromthe Attorney Ceneral, Justice Nastasi
declined to enter an order in appealable form and instead "so
ordered" the transcript of the proceeding in which he decided that
Petitioner's 90 day civil contenpt sentence was "an indeterninate
condi tional sentence" and that the Petitioner "would be subject to
continuing sentencing. . . . " See Record, at 46-47; 377-378; Court
Doc. No. 12, Ex. 6, at 24-25. The Appellate Division, sone four
months |l ater, to the surprise of no one except possibly the pro se
Petitioner, held that this type of "order"” is not appeal abl e.

Despite this procedural obstacle thrown in his way, which was
not the fault of the Petitioner, the Petitioner attenpted to chal -
I enge this decision by direct appeal and also by filing a Wit of
Prohi bition. Both of these avenues of attack were unsuccessf ul
Wth respect to the wit of habeas filed in the State Court, Judge
Nastasi either failed to or refused to enter an appeal abl e order
until January 13, 1993, sone four nonths after that petition had
been deni ed, during which tinme the Petitioner renmained
incarcerated. Again, the Petitioner tried, albeit unsuccessfully,
to challenge this decision, without an appeal abl e order, by seeking
a Wit of Prohibition and also by direct appeal. Thus, the State
effectively inpeded petitioner's ability to exhaust his state
renmedi es.

We do not fault the Suprene Court Justice for this nonmentary
| apse; we understand that the Supreme Court in Westchester County



handl es many nore cases per judicial officer than any federal court
in the nation, and does so with far | ess supporting personnel
However, the Attorney Ceneral of the State of New York, as chief

| egal officer, had actual and constructive know edge fromthe

i nception that the order was not appeal able. A government |awyer
dealing with the liberty of a citizen owes such a litigant and the
Court sonmething nore than nerely remaining silent for four nonths
while an incarcerated person acting pro se, thereafter attenpted to
appeal a visibly non-appeal able order. |Indeed, the entire record
reeks of extreme vindictiveness agai nst a person who, in al

events, has gone to New Jersey-and taken his guns with him

Surely, there are better things to do.

The Attorney General's O fice does not dispute these facts.
Instead, the Attorney General's O fice argues that Petitioner
shoul d have exhausted his state renedies, by perfecting, rather
than wi thdrawi ng the appeals he filed on February 2, 1993, after
the state court decided to issue orders in appeal able form

This Court disagrees. At the time this petition was filed in
federal Court, the petitioner had already spent 9 nonths in jail on
a civil contenpt adjudication. There is no telling how |ong he
woul d have remained incarcerated if he were required to reargue
i ssues previously presented to the New York appellate courts.

It would be futile to require any further exhaustion in this
case. The petitioner has attenpted repeatedly to challenge his
i ncarceration, by way of appeals, and a state Wit of Prohibition
and a state Wit of Habeas Corpus. As Judge Friendly observed, ex-
haustion of remedi es does not nean exhaustion of the petitioner
United States ex rel. Kling v. LaVallee, 306 F.2d 199,,203 (2d
Cir.1962) ("I would not wish to be comitted to a rule that when a
state prisoner has exhausted all renedies the state had nade
available to himup to the date when he sought Federal habeas
corpus, he nust always be sent back on another journey through the
state courts if the state, comrendably, enlarges its post-
conviction renedi es thereafter.... [Allways to require a second,
not to speak of a third or a fourth [exhaustion] mght well invite
the reproach that it is the prisoner rather than the state renedy
that is being exhausted.")

Exhaustion of remedies is neither a constitutional
requi renent, nor a jurisdictional limtation on the federal courts.
See e.g., Pennsylvania v. Finley, 481 U. S. 551, 107 S.Ct. 1990, 95
L. Ed. 2d 539 (1987); Granberry v. Geer, 481 U S. 129, 131, 107
S.Ct. 1671, 1673, 95 L.Ed.2d 119 (1987) ("failure to exhaust state
remedi es does not deprive an appellate court of jurisdiction to
consider the merits of a habeas corpus application”). Instead,
this procedural requirenent to exhaust state renedies is a matter
of comity between the federal and state courts. Forbearance is
based upon the assunption that the state renedies available to
petitioners are adequate and effective to vindicate federa
constitutional rights. Wen, as in this case, those state
procedures becone ineffective or inadequate, or are deliberately
frustrated by state actions, the foundation of the exhaustion
requi rement is undercut and the federal courts may act.



1. Merits of Claim

Based on the facts set forth above, and the follow ng
additional facts which are uncontested, this Court concl udes that
there was no justification under the Constitution, either
procedural |y or substantively, for the incarceration of M. ElIlmn

Al'l evidence in the state court record shows that it was
appropriate that the Westchester County Society for the Prevention
of Cruelty to Children be dissolved, be required to turn over its
own property to the state, and refrain fromattenpting to exercise
any of its corporate or statutory powers. This was acconplished by
final judgment of the Suprenme Court of Westchester County entered
July 29, 1991. Ellman was a party to that litigation only in his
representative capacity as an officer and director of the Society.
Except for the appeal, this civil dissolution proceeding was then
concluded. The Attorney General could have noved to di sm ss that
appeal for neglect of the Society to perfect it, but he did not.

Both parties agree that Ellman has not been a resident of New
York State since approxi mately Novenber, 1987. |Indeed, this fact
was relied on affirmatively by the Attorney General in the
di ssol ution proceedi ngs to support the | egal conclusion that being
a nonresident of the state, Ellmn was unauthorized to act as a
peace officer for the Wstchester Society.

At no point in the state court record is it clained that the
handguns, however many there may be, are the property of the dis-
sol ved Society. The contention presented by the Attorney Genera
seenms to be that although Ell man purchased the handguns with his
own personal funds, whereby they becane his own personal property,
he was enabled to purchase them wi t hout a handgun permt solely
because of his status as a peace officer. The conclusion of the
Attorney Ceneral, a total non-sequitur, is that upon losing his
status as a peace officer he lost his property right in the
handguns and had to surrender the handguns (then legally held by
himin New Jersey) to the New York State Police. There is no
jurisprudential basis for this remarkabl e conclusion, and indeed,
the state court did not even attenpt to state such a finding or
conclusion, or support it with any statutory reference, or by
caselaw, when it was first advised by the Attorney General

It is uncontroverted that at all times, at |east since the
di ssolution of the Society, and at the present tine, M. ElIlman
possesses the guns, or sonme of them at his residence in New
Jersey. This possession is represented to be pursuant to a
facially valid pernmt issued by the State of New Jersey, and the
Attorney General of New York presents no evidence to the contrary.
See Court Doc. 17 at p. 5 and 19, p. 8. The Attorney General of New
York has argued before nme that this permt was obtained by
m srepresentation, and indeed, his office has so infornmed the New
Jersey authorities. This is hardly a basis for the coercive civi
contenpt power to be exercised in New York. Under our federalism
it is of no legitimte concern to the Supreme Court of Westchester
County, New York that a New Jersey resident may be owni ng and
possessi ng handguns in New Jersey, whether or not under a facially
valid permt issued by the State of New Jersey. The New Jersey



state governnent has adequate nmeans at its disposal to enforce
peace and tranquility within its own borders, w thout any need to
rely on the efforts of a New York court or the New York Attorney
Ceneral. It is not the province of the New York Attorney Ceneral's
Office, or for that matter the Supreme Court of the State of New
York, to enforce or interpret the laws of the State of New Jersey
pertaining to firearns, whatever they nmay be.

There is no need for a civil contenpt order to protect the
public interest in New York State, which is the only legitimte
interest of the Attorney General, because should Ell man ever cone,
armed, within the borders of the State of New York he woul d
i mredi ately be subject to crimnal prosecution for the possession
of a handgun in the absence of a New York permt.

Hi s continued incarceration to conpel conpliance with
interlocutory orders entered in a New York civil proceeding, which
has | ong since been dissolved, for the dissolution of a
corporation, which has |Iong since been concluded, has no possible
claimto procedural or substantive due process.

Since it is not disputed that these handguns are El Il man's
personal property, there is no way for the state to get them away
fromhi mw thout conpensation, in |light of the Fourteenth Amendnent
of the United States Constitution. Guns may not be politically
correct property, but they remain property.

Furthernmore, these ostensibly civil comitnents, at |east by
now, have devel oped into a crimnal contenpt. The confinement is
no | onger coercive, but punitive in nature, and invokes the right
to greater procedural due process, including trial by jury.

There being no farther purpose in New York of coercing
plaintiff to do anything as of the present tinme, and petitioner
havi ng nore than adequately paid his debt to society for whatever
crimnal contenpt he showed to the Supreme Court, it is abundantly
clear that the writ should issue.

For the foregoing reasons, this Court grants M. Ellman's wit
and joins all persons having actual notice from conducting any
further prosecutions of civil or crimnal contenpt of court agai nst
M. Ellman for any facts pertaining to his firearms existing as of
the date of the final judgnment to be entered herein. Lest this
rather intransigent litigant should m sunderstand the force and
extent of this court's order, M. Ellman nust understand that if he
were to reestablish his residence in New York State, or sinply
transport, carry, or possess these or any other handguns wi thin New
York State, without a lawful New York permit, he will be subject to
wel | deserved crimnal prosecution in the New York courts for any
such viol ation.

Settle a final judgnment on notice.
SO ORDERED

FOOTNOTES



1. Warden Davis accepted personal service of the Order to Show
Cause on April 8, 1993. See Court Doc. No. 4.

2. Effective Novenber 1, 1989, the New York State Legislature
amended Section 1403 to prohibit incorporation of corporations for
the prevention of cruelty to children. NY. Not-For-Profit Corp
Law section 1403(b) (MKinney 1970 & Supp. 1993). Existing

soci eti es were grandfathered.

3. W do not find the resettled order in the volum nous files
subm tted. But see "stipulation to re-settle order” filed as
Exhibit "E" to Petitioner's Rule 3-g Statement in this proceeding.

4. The Attorney General represented affirmatively to Justice
Nastasi that M. Ellman nmoved his residence to New Jersey in
Novenber, 1987, and there is no credible evidence to the contrary.

5. The contenpt notion as to the Society was resol ved by
stipul ati on.

6. The Westchester County Departnment of Correction had detern ned
that M. Ellman's sentence was 150 days [ (90 days on civi

contenpt + 30 days on 1st crimnal contenpt + 30 days on 2nd
crimnal contenpt)]. Wth credit for tine served and "good
conduct," the Departnent of Correction concluded that the m ni mum
di scharge date for M. Ellnman was October 30, 1992 and the maxi nmum
di scharge date was Decenber 18, 1992. See Record, at 79.

7. Perhaps a busy court would not recognize i mediately that a "so
ordered" transcript is not an appeal able order, but certainly the
chief legal officer of the state, and his assistants, would know
better.

8. Affidavit of Kenneth Ell man sworn to Septenber 28, 1992, in the
state proceedings. This Court notes that no official transcript of
this statement was subnitted.

9. Ell man has been represented by various | awers at various tines,
and intermttently has acted pro se. VWile he has a right to
change counsel or act w thout counsel fromtinme to tine,

some procedural discontinuity is unavoidable as a result.

10. M. Ellman offered the followi ng explanation for the
application to the Appellate Division: "I ama prisoner with
limted resources and tinme available: | do not have the present
ability to keep appealing each ninety day order, nor do | believe
it is necessary..." See Court Doc. No. 16, Ex. 1.



